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DECISION AND DISMISSAL OF COMPLAINT

On February 9, 1996, CSEA, Inc., SEIU Local 760, AFL-CIO (the Union) filed with the
Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging that Area
Cooperative Educational Services (ACES or the Employer) had engaged in practices prohibited by
Section 7-470(4)  of the Municipal Employee Relations Act (the Act). Specifically, the Union
alleged that ACES violated the Act by instituting a unilateral change in working conditions.

After the requisite preliminary steps had been taken, the matter came before the Board for
a hearing on October 17, 1996 and December 12, 1996. Both parties appeared, were represented by
counsel and were given full opportunity to present evidence, examine and cross examine witnesses
and make argument. At the hearing before the Labor Board on October 17,1996,  the Union amended
its complaint to further allege that the unilateral change instituted by ACES created a safety hazard
for bargaining unit members. Both parties filed briefs which were received by the Board on March
6, 1997. Based on the whole record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The Union is an employee organization within the meaning of the Act and represents a group
of all non-certified employees working twenty (20) hours or more per week with exclusions not here
relevant.

2 . ACES is a municipal employer within the meaning of the Act. ACES is a regional
educational service center established pursuant to Conn. Gen. Stat. Section lo-66a  whose functions
include providing special programs and services to local school districts.

3 . The Union and ACES were parties to a collective bargaining agreement (contract) with
effective dates from July 1, 1994 through June 30, 1996.

4 . Article 1, Section B(6) of the contract contains the Management Rights clause which
provides in relevant part as follows:

“B. It is recognized that [ACES] has and will continue to retain, whether exercised or not,
the sole and unquestioned right, responsibility and prerogative to direct the operation of ACES in
all its aspects, including but not limited to the following: . . .

6. And . . . to establish or continue policies, practices and procedures for the
conduct of [ACES] business and the management of its operation, and from
time to time, to change or abolish such policies, practices or procedures.”

5. ACES administers a program for adult handicapped individuals over 21 years old which is
referred to as ACCESS.(Tr-135). This program is responsible for finding work opportunities for
handicapped individuals in various towns throughout New Haven County.

6 . One of the functions of the Access program is to transport Access clients from their homes
to the ACES facility in North Haven. (Tr-45). These individuals are then either driven to various
job sites in the area or remain at the North Haven facility.

7 . Prior to December 1995, Access staff drivers were instructed not to pick up Access clients
in those school districts which had closed due to inclement weather.

8. The ACES Driver Handbook (Ex. 3) instructs as follows:

Inclement Weather

“Do not pick up passengers if either the district closes or ACES closes.”

9 . A memorandum, dated November 23, 1993, from the ACES program director to the work
activity staff at ACES (which includes Access staff) regarding the subject of inclement weather
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provides in relevant part: “Drivers are not to pick up clients in towns that have closed.”
(Ex. 8).
10. The ACES Program Participant Handbook for 1994-1995 (Ex. 9) provides: “ACES does not
transport participants who reside in a town whose public school system is closed even if
ACES/ACCESS is oDen”.

11. In December 1995 and in January 1996, van driver employees of ACES were directed by
ACES to drive to the residences of adult clients in towns where school districts had closed due to
inclement weather and deliver those clients to the ACES’ facility in North Haven.

CONCLUSIONS OF LAW

1. The decision to require bargaining unit members to perform their assigned job duties of
driving access clients from their residences to ACES in inclement weather is a decision within the
scope of managerial discretion and not bargainable.

2. The impact of this decision upon the safety conditions of bargaining unit members who
perform these duties requires bargaining where the impact produced a substantial change.

3. In the present case, the change in practice of having van drivers pick up adult clients at their
residences in towns in which the school system is closed due to inclement weather had no
substantial impact upon the health and safety of van drivers which would require bargaining.

DISCUSSION

The Union argues that there has been a longstanding practice of suspending transportation
services for Access program clients in towns whose School districts have canceled classes due to
inclement weather which practice was changed unilaterally. They also argue that this change affects
the safety of its members since driving in towns where the School system is closed poses a safety
hazard to bargaining unit members. We do not agree that there has been a change in a condition of
employment that involves a madatory subject of bargaining. We set forth our reasons below.

ACES is a regional public educational service center employing bargaining unit van drivers,
who, in addition to other duties, transport mentally and physically handicapped adults from their
residences in the New Haven area to the ACES facility in North Haven. Those adults are then either
driven to job sites in that area or stay and work at the North Haven facility. In either case, they are
supervised by bargaining unit members. Until December of 1995 drivers had been instructed not
to pick up ACES’ clients in towns in which school districts had closed due to inclement weather.
However, in December 1995 and in January 1996, drivers were instructed by ACES to pick up
clients in those towns, giving rise to this complaint.

It is well settled that an employer’s unilateral change in a condition of employment involving
a mandatory subject of bargaining made during the term of a collective bargaining agreement may
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constitute a refusal to bargain, unless a change is permitted by the contract. West Hartford
Education Assn., Inc. v. DeCourcy,  Inc. 162 Conn. 566 (1972). Unilateral change, of course,
assumes the existence of a fixed practice prior to the alleged change. Redding  Board of Education,
Decision No. 1922, (1980),  an assumption which in this case ACES vigorously denies. In testimony
at the hearing, both the Assistant Executive Director and the Executive Director of ACES denied
any knowledge of written instructions by its management staff to van drivers not to pick up adult
clients in towns where school districts have closed due to inclement weather. Notwithstanding these
denials, we find their testimony not to be credible and conclude that such a fixed practice did indeed
exist.

Nevertheless, we do not find that the change which occurred here requires bargaining. The
decision made by ACES to have drivers pick up ACCESS clients during periods of inclement
weather, a job function they normally perform, is one involving managerial discretion. We have
often stated that the power to reassign employees to other duties which are concededly  within the
job classifications of those employees is fundamental to the operation of any public agency and
therefore involves the exercise of managerial discretion. City of Bridgeport, Decision No. 1485
(1977). See also West Hartford Education Assn. v. DeCourcy,  supra. The present case is
analogous to the above referenced cases in that the employer was merely directing its staff to
perform its normal functions albeit in inclement weather. Thus, that decision is not a mandatory
subject of bargaining.

The remaining question is whether the employer’s requirement that van drivers pick up adults
in towns in which school districts have been closed due to inclement weather had such an impact on
the health and safety of bargaining unit members that ACES should be required to negotiate with
the Union regarding that impact. We have said in the past, that if the decision of the employer has
substantial secondary impacts “which encroach deeply and substantially” on the working conditions
of employees, the employer will be required to bargain regarding the impacts of the decision. City
OfBridgeport,  Dec. No. 3 119 (1993). Specifically, the Union alleged that it would be hazardous for
the van drivers to enter towns in which the school districts had been closed due to inclement weather.
We will not presume the secondary impacts are substantial; the Union bears the burden of proof
through production of competent evidence of identifying those impacts. State of Connecticut,
Department of Corrections, Dec. No. 3014-B (1993). In the present case, the only testimony offered
by bargaining unit members was that driving in inclement weather with this type of client ( multi
handicapped ) was distracting and stressful. We think this testimony fails to prove that the decision
to pick up Access clients in inclement weather had a substantial impact upon the safety or health of
these drivers. First, it should be noted that the evidence reveals that there were times when some
school systems closed while others remained open or had late starting times. During these times of
inclement weather, bus drivers were still required to be on the road driving Access clients to ACES.
Second, there was no evidence presented either by the Union or expert testimony in the form of
accident statistics or other information which would support the Union’s contention that driving
through towns that were “closed” was substantially more hazardous that driving through towns in
which the school system remained open. Accordingly, we find that the Union has failed to carry its
burden of proof on this issue and therefore we dismiss the complaint.
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ORDER
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor

Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the complaint
filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/C. Ravmond Grebev
C. Raymond Grebey
Acting Chairman

s/David C. Anderson
David C. Anderson
Alternate Board Member

s/Richard M. McCostis
Richard M. McCostis
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th day of July,
1997 to the following:

Ben Wenograd, Staff Representative
CSEA, Inc./SEIU, Local 760, AFL-CIO
760 Capitol Avenue
Hartford, Connecticut 06 106

Attorney Victor Schoen
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 06105

George Gould, Sr. Staff Representative
CSEA, Inc./SEIU,  Local 760, AFL-CIO
760 Capitol Avenue
Hartford, Connecticut 06 106

Peter Young, Executive Director
ACES
205 Skiff Street
Hamden, Connecticut 065 17

Cheryl Saloom, Assistant Executive Director
ACES
205 Skiff Street
Hamden, Connecticut 065 17

James Linehan,  Chapter President
ACES
205 Skiff Street
Hamden, Connecticut 065 17
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