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On December 20, 1994 Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), amended on
May 22, 1995, alleging that the Norwalk Board of Education (the School Board) had engaged in
practices prohibited by $7-470  of the Municipal Employee Relations Act (MERA or the Act).
Specifically, the Union alleged that, since on or about December 1, 1994, the School Board had
failed to abide by the terms of a December 23, 1992 settlement agreement and was motivated in its
actions by anti-union animus.

After the preliminary administrative steps had been taken, the matter came before the Labor
Board for a hearing on September 11, 1996. Both parties appeared, were represented and allowed
to present evidence, examine and cross examine witnesses and make argument. At the hearing, the
School Board made a motion for fees and costs associated with the defense of the complaint on the
grounds that the Union’s allegations were frivolous. Both parties filed briefs, which were received
by the Labor Board on November 8,1996. Based on whole record before us, we make the following
findings of fact and conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of custodial and maintenance employees employed by the School
Board. --z

3 . In December, 1992 Union President John Mosby filed a grievance complaining that
Coordinator of Maintenance and Plant Operations, Charles Klepacky was not responding to
emergency requests and work orders submitted to him by Union members. (Ex. 12).

4 . In a memo dated December 23,1992  Assistant Superintendent Michael Muro corresponded
with Mosby regarding the grievance. Muro’s  memo stated in relevant part:

This is in response to the attached grievance in which you claim: (1) that
Charles Klepacky does not respond to emergencies, (2) that he can not be
readily reached and (3) that work orders are incomplete....

Mark Gorian is personally dealing with each of the above issues you raise. I am
confident in Mr. Gorian’s ability to rectify any concerns dealing with servicing the
schools in an efficient and equitable manner.

I agree that emergencies are to be handled in a timely fashion. I have received many
complaints about jobs that are left incomplete. Mr. Gorian is conducting a full
investigation. (Ex. 3).

5. Between January, 1992 and August, 1994 Mosby wrote several memos to members of
management complaining about alleged maintenance issues in the schools. (Ex. 6,7,  10). During
that time, Mosby also filed at least one grievance alleging that Klepacky failed to respond to a work
order. (Ex. 5).

6 . The School Board annually produces a document entitled “Crisis Procedure Manual” which
discusses emergencies such as severe weather and gas leaks. This document is posted for all
employees to see. (Ex. 11).

7 . The Union presented no evidence of any alleged failure by Klepacky to respond to
emergencies or work orders after December 1,  1994.

8. The Union presented no evidence of anti-union animus.
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CONCLUSIONS OF LAW

1. The Union failed to present a prima facie case that the School Board had failed to abide by
the terms of a settlement agreement.

2 . The Union failed to present a prima facie case of anti-union animus.

DISCUSSION

--.-

The Union claims that since on or about December 1, 1994 the School Board has failed to
abide by a December 23, 1992 grievance settlement agreement and that the School Board is
motivated by anti-union animus. We dismiss this complaint for several reasons.

The Act provides that the failure to abide by a grievance settlement agreement constitutes
a prohibited practice. CGS§7-470(6). It is axiomatic that the settlement agreement must be valid.
In this case, the Union has failed to prove that there was a valid settlement agreement resolving its
December, 1992 grievance. In this regard, the alleged settlement agreement is merely a memo from
Muro agreeing with the concept that emergencies should be responded to in a timely fashion. The
memo then goes on to say that Director of Facilities Mark Gorian was dealing with the issues raised
and would be conducting a full investigation of the allegations in the grievance. There is no
indication on the document that the parties intended to or did accept this memo as a final resolution
of the grievance. In fact, the memo indicates that Mosby’s complaints were in the process of being
investigated at the time of the writing of the memo. Although Muro indicated his agreement that
emergencies should be handled expeditiously, he does not indicate agreement with Mosby’s
accusations that emergencies were not being handled in that manner. In short, there is no record
evidence that Muro’s  December 23,1992 memo constituted a valid grievance settlement and as such,
the Union has failed to prove a prima facie case that the School Board violated the Act.

Even assuming that the December 23, 1992 memo constituted a valid grievance settlement
agreement, the Union provided absolutely no evidence that the agreement was violated after
December 1, 1994, the operative date contained in the complaint. In this regard, Mosby’s testimony
offered mere vagaries as to his opinion that Klepacky generally does not respond to emergencies or
work orders but provided no specific dates or instances when such is alleged to have occurred after
December 1, 1994. Specifically, the only documentary piece of evidence submitted by the Union
in alleged support of its complaint was a request for a vacuum cleaner submitted by Union member
Robert Cole. (Ex. 8) However, there is no evidence that Cole did not receive the vacuum cleaner
or that his request was handled differently than any other request. In fact, there is no evidence to
establish that the request was more than a mere work order submitted through the usual channels.

Mr. Mosby also testified to an incident that occurred several weeks before the hearing in
which he thought that Klepacky did not send a plumber to fix a broken toilet in a timely fashion.
However, there is no evidence that the toilet was not fixed nor is there any evidence that the situation
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constituted a real emergency. * Further, the Union’s own witnesses testified that if Klepacky was not
available, they were supposed to call Gorian’s office for emergency response. This procedure is also
memorialized in the Crisis Procedure Manual. In the circumstance cited by Mosby, he did not call
Gorian when he was unable to contact Klepacky but instead waited several days for Klepacky to
return to work. This contradictory testimony severely undercuts Mosby’s claim that an emergency
existed to which Klepacky did not respond.

--z

In addition to Mosby’s testimony, the Union presented two other witnesses. When asked if
“there [were] any incidents after December 1994 where you had problems with emergencies”, Union
witness Winslow Cooper responded “Not that I recall”. Likewise Union witness Terry Darden could
not provide any specifics regarding Klepacky’s alleged failure to respond to emergencies since
December 1, 1994. He also testified that, if he was unable to contact Klepacky, he called Gorian’s
office and someone was dispatched to respond to his request. Based on the above, we find that the
Union utterly failed to present evidence of a failure to abide by the alleged settlement agreement
since December 1, 1994.

Finally we turn to the Union’s allegation that the School Board has been motivated by anti-
union animus. The Union did not address this claim in its post-hearing brief and this treatment of
the claim is in keeping with the fact that the Union presented absolutely no evidence to support the
claim during the hearing. In fact, Klepacky’s testimony that he has never treated union members’
requests differently than other requests stands unrebutted on the record. We dismiss this allegation
without further discussion.

We share our concurring colleague’s concern about abuse of process by the charging party
herein. However, we are unwilling to accept the assertion that the voluminous filing of grievances
and prohibited practices by the charging party is, per se, an indication of bad faith, absent evidence
that the charging party’s motivation is to harass the employer. For the reasons fully set forth in our
decision in Norwalk Board of Education, Dec. No. 3.506 (5/19/97) we do not grant the Board of
Education’s request for fees and costs against the Union.

lThe parties have differing views on what constitutes an emergency. Mosby testified that events such as
burned out light ballasts and overflowing toilets constitute emergencies. The School Board defines emergencies in
accordance with the Crisis Procedure Manual which discusses severe weather and chemical hazards. We are
inclined to agree with management that  emergencies are events which rise above the normal everyday broken
equipment problems discussed by the Union, unless the broken equipment constitutes an actual health or safety
hazard.
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ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be and the same hereby is DISMiSSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS
s/John H. Sauter
John S. Sauter
Chairman

s/Patricia V. Low
Patricia V. Low
Alternate Board Member



CONCURRING OPINION OF MEMBER GREBEY

This is a very disturbing case for the Board. Obviously, the labor-management relationship
between Local 1042 and the Board of Education has completely broken down. The Union President,
when testifying, spoke of some 200 grievances being filed by a bargaining unit of approximately
ninety five individuals.* This case is but one of a litany of complaints filed with -the Board. A
summary of decisions issued by the State Board of Labor Relations confirms this fact. The record
is as follows:

1) 1995 - Decision No. 3322 - dismissed; Decision No. 3352 - dismissed.

2) 1996 - Decision No. 3353 - dismissed; Decision No. 3362 (Duty of Fair Representation against
Local 1042) - Order; Decision Nos. 3377; 3379; 3389; 3397; 3406; 3408; 3415 - all dismissed;
Decision No. 2442 - dismissed Case No. MPP-16,071 and issued Order in MPP-15,826; Decision
No. 3443 - dismissed MUPP and MPP; Decision No. 3454 - dismissed; Decision No. 3455 -
dismissed.

3) 1997 year to date - Decision No. 3465 - dismissed.

In addition to the decisions rendered by the Board in 1997 there are complaints filed by Local
1042 in nine cases that are pending hearing or the issuance of a Board decision. Also, Local 1042
has now filed ten appeals of Board decisions; more than one third of all current appeals of Board
decisions. From a bargaining unit of approximately ninety five individuals.

A summary of Board comment in past decisions reveals a disturbing pattern and practice of
Local 1042 actions. In Decision No. 3322 the Board wrote “[w]e conclude that the Union failed to
meet its burden of proof on this issue as well”. In Decision No. 3362, the Board ordered that John
Mosby and Local 1042 leadership officials “cease and desist immediately and fully from engaging
in further conduct that tends to coerce and restrain its members...“. In Decision No. 3377 the Union
in its brief “abandoned” its claim on one of two issues alleged in the complaint. In Decision No.
3397 the Board wrote “. ..we. therefore, allocated the burden to that party (the Union) and requested
the Union to present testimony that the School Board did not suffer prejudice. No such evidence was

21n  evaluating the issues raised in this case, I have looked beyond the immediate finding of facts and
testimony presented in the formal hearing. The purpose of this inquiry was to determine if the break down in the
labor-management relationship and in particular the Union’s sweeping assertions supported by limited or no facts,
were evidence of an isolated incident or wide spread; endemic to the totality of the Union’s actions. The State
Board of Mediation and Arbitration’s statistics suggest an analogous environment. For example, in 1994/95,
1995/96  and 1996/97  year to date, the Local filed for arbitration as follows: 36; 40; and 17 grievances. Additionally,
the office of the General Counsel for the Labor Board reports that ten Board decisions have been appealed. All of
this plus the number of prohibited practice cases filed from 1995 to 1997 as reported in the text of the decision
suggests to me an overload of litigation, for a unit of fewer than 100 people which suggests to me the frivolous
abuse of the processes.
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presented...“. In Decision No. 3406 the Board wrote that “. ..the Union has not provided a changed
job description and, simply put, there is no evidence that the modified job description exists”. The
Board then went on to write that following comment regarding the conduct of Local 1042, “The
litigation of this matter is an abuse of the Board’s process...” In Decision No. 3408, the Board wrote,
“[I]n short we can tell nothing conclusive from the record and we dismiss the complaint”. And in
further comment the Board wrote “The Union failed to present any evidence in this proceeding...“.
In Decision No. 3454 the Board wrote “there is no credible evidence that the Union ever performed
this type of work in the past”. And in Decision No. 3465 the Board strongly warned the Union that
its pattern and practice of bringing cases, absent prior thought and preparation writing as follows
“...the Union should be forewarned that it should carefully screen its allegations to ensure that the
evidence will support its claims or risk imposition of appropriate financial assessments in the
future”. The same conclusion and warning proffered by a different Board in Decision No. 3506,
supra. And in an earlier decision in Case No. 3443, the Board found the Union guilty of bad faith
bargaining and ordered the Union to make the Board of Education (the complainant in that case)
whole for its expenses.

Careful reading of the Board decisions for 1995, 1996 and 1997 evokes a common
denominator in the cases taken to hearing by Local 1042. Each case is interwoven with the Union’s
failure to present credible evidence; to support its allegations and meet a reasonable standard of
proof. The fact can not be ignored that the Union appears to approach litigation before the Board
with about the same degree of forethought and preparation engaged in by an individual about to
throw dice in a back room crap game. Such was not the intent of the State legislators in drafting and
promulgating MERA. The Union’s pattern and practice of irresponsible actions is an affront and
insult to the several different Boards that have given their time and efforts to hear and deliberate the
cases brought by Local 1042.

The Board in this decision is not creating a universal standard for judging irresponsible and
frivolous actions by management or labor. As the Board stated in Norwalk Board of Education,
Dec. No. 3406 (1996)  a complaint filed by the charging party was an abuse of our processes because
there was no evidence presented in support of that complaint. It appears to the undersigned that the
instant complaint is a further demonstration of the charging party’s abuse of our processes.

The system isn’t working. In this case, as in others, the Union’s pursuit of the complaint is
not supported by evidence. The required burden of proof is not achieved and this standard is
disdained and ignored by the complainant. This record strongly suggests a pattern and practice of
unfounded and frivolous actions by Local 1042.

Enough is enough!! It is time the parties carefully evaluated their relationship in an effort
to find a mutual solution built on open and honest dialogue and mutual trust, versus the constant
flow of adversarial claims leading to arbitration and unfair labor practice complaints. Problems must
be identified and solved through genuine give and take discussion at the local level. Bluster and
finger pointing won’t work; The Union leadership has an obligation to assume its responsibility to
carefully analyze a complaint before proceeding to a formal hearing before this Board! Absent such
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efforts the Local’s continued filing of charges that are not substantiated by evidence so as to meet
the required burden of proof has the potential of being considered not only as frivolous but
harassment of the employer in violation of the Statute, a prohibited practice. It is only reasonable
to expect that this Local, or any other organization - municipality or union - cease and desist from
a pattern and practice of filing unsubstantiated complaints and seeking hearings before this Board
in which there is no apparent effort to meet a reasonable standard of burden of proof. This Board is
entitled to nothing less. ----

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10 th day of
June, 1997 to the following:

Attorney Nathaniel Brown
Sullivan, Schoen, Campane & Connon
646 Prosepect Avenue
Hartford, Connecticut 061054286

Attorney Jason Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

Paul Wallace, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

John Mosby, President, Local 1042
15 Adamson Avenue
South Norwalk, Connecticut 06854

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001

Dr. Michael L. Muro
Assistant Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001 Katherine C. Foley, Acting Age&
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