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DECISION AND DISMISSAL OF COMPLAINT

On November 8,1994,  Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Norwalk Board of Education (the School Board) had engaged in practices prohibited
by 5 7-470 of the Municipal Employee Relations Act (MERA or the Act). Specifically, the
Union alleged that the School Board had bargained in bad faith by refusing to pay Union officers
for attendance at a Union workshop. The Union claimed that the action interfered with the
administration of the Union and constituted discrimination against the officers for Union
participation.

After the requisite preliminary administrative steps had been taken the matter came
before the Labor Board for a hearing on September 9, 1996. Both parties appeared, were
represented and allowed to present evidence, examine and cross examine witnesses and make
argument. At the hearing, the Union claimed that, by denying paid leave to the Union officers in
this matter, the School Board had also violated a settlement agreement. Also at the hearing, the
School Board filed a motion for attorneys fees and costs. Both parties filed post hearing briefs,
which were received by the Labor Board on November 1, 1996. Based on the whole record
before us, we make the following findings of fact and conclusions of law and we dismiss the



complaint.

FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of Act and at all times
material has represented a unit of custodians and maintenance employees employed by the
School Board.

3 . The School Board and the Union are parties to a collective bargaining agreement
covering the period from July 1, 1992 to June 30, 1997.

4 . Article V of the collective bargaining agreement Paid Excused Time, states, in relevant
part:

“Two (2) representatives from the local union shall be granted
three (3) days each year to attend State union conventions.”

5. Article XXII of the collective bargaining agreement states:

Prior Practices
Previous benefits mutually agreed to as established practices
heretofore and have not been superseded by the provisions of the
Agreement, shall be part of this Agreement.

6 . The notation for “union business” on the payroll system is “24.”

7 . Payroll records (Ex. 7) indicate that Union President John Mosby was absent on
September 21,22,  and 23, 1994. He was credited with “24” (union business) for those absences.

8. By memo dated October 3 1, 1994, Mosby requested permission to attend a Union finance
officer training meeting on November 3 , 1994.

9 . By memo dated November 1, 1994, (Ex. 3) Superintendent of Schools, Ralph Sloan
replied as follows:

Dear Mr. Mosby:

I am in receipt of your October 3 1, 1994 memo in which you request
permission to attend a union Finance Officer training meeting in New Britain on
November 3, 1994. As per your contract you are entitled to have two
representatives attend State Union Conventions for three days each year. The
payroll records indicate that this year you have utilized your contractual
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entitlement. I will authorize attendance at this meeting if the parties utilize
personal time or take the day without pay. We need an immediate written
response so that the schools may be staffed properly. (Ex. 3)

10. Mosby took a personal day (03) to attend the Union training conference on November 3,
1994.

11. With regards to prior practice, the Board of Education contends that union business “24”
absences have been authorized for Article V of the collective bargaining agreement, as described
above, and when union officials are engaged in legal activity, i.e., processing claims before legal
entities such as this Agency, CHRO, SBMA and EEOC.

12. By memo dated May 25, 1993, Superintendent of Schools Sloan reinstated “24” leave for
Mosby and employees, Sandy Freeman, and Robert Cole for attendance at a U.S. Department of
Labor hearing held in Washington, D.C. and Ex. 2 indicates that Robert Cole was granted “24”
leave for an unexplained absence on June 8, 1993.

13. By memo dated October 13, 1993, (Ex. 5),  Union President Mosby was denied Union
business leave for a planned absence on October 14, 1993. The reasons advanced for the denial
were that the Union convention absences had already been granted and the Board was not aware
of any pending legal Board of Education matters which required Mr. Mosey’s absence.

14. Union President Mosey averred that the denial of absences on Union business violated a
grievance settlement approximately fifteen (15) years ago.

CONCLUSIONS OF LAW

1. Pursuant to Section 7-470(6)  of the Act, an employer commits a prohibited practice by
refusing to comply with a grievance settlement.

2 . An Employer commits a prohibited practice when it repudiates the collective bargaining
agreement.

3 . The School Board did not refuse to comply with a grievance settlement, nor did it
repudiate the collective bargaining agreement by refusing to pay representatives under “union
business” for reasons other than those described in Article V or because a union representative
was involved at various governmental agencies in the pursuit of legal claims.

4 . The Employer did not violate the statute by refusing to pay Union President Mosby for
the Union financial meeting on November 3, 1994.
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DISCUSSION

Article V of the collective bargaining agreement is specific as to what Union business is
compensable and there is no question that Mosby was granted Union business time for his
absences in September, 1994, on the dates of the State AFL-CIO convention. There is no
question that the past practice of the parties has been to pay, as Union business, for Union
representatives’ attendance at legal proceedings. What is in dispute in this case is the Union ‘s
assertion that= Union business for which Union officials are absent from work should be
compensated as “24” (which would obviate the need for an individual to take personal or other
leave time). Union President Mosby averred that Union business was always allowed, yet when
confronted with Exhibit 5, he recanted that testimony and stated that sometimes his requests had
been denied. Despite his assertion that this matter had been decided (favorably) in a prior
grievance settlement, Union President Mosby was unable to produce that settlement.

In Norwalk Board ofEducation, Decision No. 3406 (1996) we found that a complaint
filed by the charging party was an abuse of our processes because there was no evidence
presented in support of the complainant on that matter. We warned, in that decision, that future
matters filed by this complainant where no evidence was presented, could lead to financial
assessments. In Norwalk Board of Education, Dec. No. 3455 (1996),  which involved a matter
litigated prior to the issuance of the decision in 3406, the Board expressed its concern with abuse
of process and stated that all cases filed by the Local and heard by the Board subsequent to the
issuance of Dec. 3406, where the complaint was not supported by any evidence, could be
considered for the imposition of financial assessments. It should be noted that neither 3406 or
3455 has been overturned by the Court.

Turning to the instant case, there was no evidence presented that all union business leave
requests were paid in category “24”, other than Union President Mosby’s assertion. Exhibit 5,
the October 13, 1993 memo, demonstrated that Mosby’s request for Union business leave was, in
fact denied. On being confronted with Exhibit 5, Mosby modified his testimony from always
being paid for Union business to sometimes not receiving pay. Although Mosby contended that
there was a grievance settlement of the “union pay” matter some fifteen (15) years before, he was
unable to produce that settlement.

Thus, the Board finds itself in the same position as it did in Norwalk Board of
Education, Decision No. 3406 (1996) where there is a lack of evidence presented to substantiate
the claims of the prohibited practice. Without any creditable evidence to substantiate the claim,
we hereby dismiss the instant case.

Turning to the Board of Education’s request for fees and costs, this Board has been
unwilling to hold that resort in good faith to litigation, to test one’s legal rights, constitutes a
practice prohibited by the Act. City of New Haven, Decision No. 1325 (1975). However, if a
claim is improperly motivated by anti-union bias or was asserted in bad faith without an honest

4



belief that the claim might prevail before an appropriate tribunal, the Board has implied that it
could constitute a prohibited practice, Hartford Board of Education, Decision 2032 (198 l),
Ansonia Federation of Teachers, Decision No. 2570 (1987). As the Board stated in Bristol
Federation of Teachers, Decision No. 1656, (1978):

“It has long been recognized that a party may commit a wrong by conduct which
follows the forms of law, witness the familiar tort of malicious prosecution. One
may abuse the forms of law and if he uses them for a demonstrably improper
purpose he is not protected by the technical propriety of his actions. But while the
law has recognized this possibility it has consistently put a heavy burden of proof
on one who asserts its occurrence in any given case. People should generally be
encouraged to seek redress for grievances (real or imagined) through the forms of
law and tribunals are reluctant to discourage such desirable conduct by imposing
liability or stigma upon those who engage in it. See 1, F. Harper & F. James, Law
of Torts, Ch. IV (1956); W. Prosser, Law of Torts, Ch. 22 (4th ed. 1971). We
think these considerations are fully applicable here.

Such actual bad faith may be shown circumstantially, as where the claim embodied (in
the grievance) flies in the face of clear contractual language, or where the party knew that the
issue presented was settled in prior negotiations so that the claim itself amounted to repudiation
of an agreement previously reached, Bristol Federation of Teachers, supra.

We would add that bad faith is demonstrated by failure to present any credible evidence
in support of the alleged prohibited practice without an honest belief that the charging party
might prevail. If a party to a collective bargaining relationship were to engage in such conduct,
we believe it would constitute bad faith bargaining, a practice prohibited by the Act. However,
we also believe that a finding of bad faith bargaining can be made by this Board only when the
party engaging in that action is formally charged by another and we explain below.

This Agency has assessed costs in the past when a prohibited practice has been filed
against the party engaged in frivolous litigation, City of Hartford, Dec. No. 3069 (1993); L4FF
Local 944, Dec. No. 3 128 (1993); New Haven Board of Education, Dec. No. 3356 (1996).
However, we have never assessed financial penalties against a complaining party in a prohibited
practice proceeding and we do not believe the statute allows us to do so. Although it appears to
be “form over substance” when we force parties to file charges and counter-charges to achieve
what we have been requested to do by the Board of Education, (the payment of its costs of
litigation when forced to defend frivolous claims by the Union herein), we are constrained by the
statute. The Court has stated that administrative agencies are tribunals of limited jurisdiction and
their jurisdiction is dependent entirely upon the validity of the statutes vesting them with power
and they cannot confer jurisdiction upon themselves. Castro v. Viera,  207 Corm. 420,428,541
A. 2d 1216 (1988). “An administrative agency can act only within the bounds of authority
granted to it by its enabling statute and within constitutional limitation. It is wholly without
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power to modify, dilute or change in any way the statutory provision from which it derives its
authority...” Goldberg v. Insurance Department, 9 Conn. App. 622,626,520  A. 2d 1038 (1987).
When an administrative agency takes action that exceeds its statutory authority, that action is
void. Breen v. Department of Liquor Control, 2 Conn. App. 628,634,48lA.  2d 755 (1984).
Nelseco  Navigation Co. v. Department of Liquor Control, 27 Corm. App. 614,620 (1992);
reversed on other grounds, 226 Comr.  418 (1993). This principle applies even if the legislature
has omitted a provision, whether by design or oversight, and no matter how vital or worthwhile
the agency, or even a court, believe the omitted provision would be.

MERA provides an explicit procedure for the processing and adjudication of
prohibited practice claims. In this regard, 0 7-47 1 states:

***

(5) Whenever a question arises as to whether a practice prohibited by sections 7-
467 to 7-477, inclusive, has been committed by a municipal employer or
employee organization, the board shall consider that question in accordance with
the following procedure: (A) When a complaint has been made to the board that
a prohibited practice has been or is being committed, the board shall refer such
complaint to its agent. Upon receiving a report from the agent, the board may
issue an order dismissing the complaint or may order a further investigation or a
hearing thereon. When a hearing is ordered, the board shall set the time and place
for the hearing, which time and place may be changed by the board at the request
of one of the parties for cause shown. Any complaint may be amended with the
permission of the board. The municipal employer, the employee organization and
the person so complained of shall have the right to file an answer to the original or
amended complaint within five days after the service of such complaint or within
such other time as the board may limit. Such municipal employer, such employee
organization and such person shall have the right to appear in person or otherwise
to defend against such complaint. In the discretion of the board any person may
be allowed to intervene in such proceeding. In any hearing the board shall not be
bound by the technical rules of evidence prevailing in the courts. A transcript of
the testimony taken at any hearing before the board shall be filed with the board.
(B) If, upon all the testimony, the board determines that a prohibited practice has
been or is being committed, it shall state its findings of fact and shall issue and
cause to be served on the party committing the prohibited practice an order
requiring it or him to cease and desist from such prohibited practice, and shall
take such further affirmative action as will effectuate the policies of sections 7-
467 to 7-477, inclusive, including but not limited to: (i) Withdrawal of
certification of an employee organization established or assisted by any action
defined in said sections as a prohibited practice, (ii) reinstatement of an employee
discriminated against in violation of said sections with or without back pay, or
(iii) if either party is found to have refused to bargain collectively in good faith,
ordering arbitration and directing the party found to have refused to bargain to
pay the full costs of arbitration under section 7-473c,  resulting from the
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negotiations in which the refusal to bargain occurred. (C) If, upon all of the
testimony, the board determines that a prohibited practice has not been or is not
being committed, it shall state its finding of fact and shall issue an order
dismissing the complaint. . .

Although the statute gives the Board authority to fashion appropriate remedies when a
prohibited practice is found to have been committed, it is equally clear that when a complaint is
found to be without merit, the Board may only state its findings and issue an order “dismissing
the complaint”. The statute does not provide leeway for the Board to issue an order dismissing
the complaint &assessing fees and costs against the complaining party.

Further, the statute does not allow us to make a finding that the pursuit of a complaint
amounts to a failure to bargain in good faith, if a prohibited practice complaint making such an
allegation has not been properly initiated against the offending party. In this regard, the statute
provides a rather explicit method for the processing of prohibited practice claims which
mandates that, at the least, a complaint will be referred first to the Agent of the Board and the
respondent will have the right to answer the allegations in the complaint. If we were to
determine, sua sponte, that a complaining party’s conduct in pursuing its claims to the Board
amounts to a prohibited practice we would be circumventing the requirements of the statute, an
action outside our administrative powers.

We find that the instant situation is analogous to C. J. Mozzochi v. Freedom of
Information Commission, et al., CV 90-0374538-S (JD of Htfd/NB at Hartford, Spada, Jr.)
(1990) wherein the Town of Glastonbury sought relief from the FOIC against Mozzochi’s
multiple requests for document information with the intent to harass town employees.

Judge Spada stated in that decision:

The statutory criteria for impingement of access to public records and the scope of
statutory sanctions are matters solely within the province of the legislature. To
abridge the right of access where such abridgement is not authorized is improper
and illegal; to impose sanction not rooted in either case law or statute is equally
improper and illegal. C.J.  Mozzochi, supra at 4.; See also: Harper v. Tax
Commission 199 Corm  133, 142 (1986) as was cited therein.

Therefore, we conclude that MERA, as presently written, does not permit us to award
fees and costs to a Respondent faced with frivolous and vexatious litigation in the absence of a
prohibited practice complaint filed against the offending litigator. Although we realize that
inviting prohibited practices will increase our case load, it appears, until the General Assembly
addresses the issue, redress of the nature requested by the Board of Education can come only
with the filing of a prohibited practice against the Union.
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ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Wendella A. Battev
Wendella  A. Battey
Alternate Board Member



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day of
May, 1997 to the following:

Attorney Jason Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109-4328

Attorney Nathaniel Brown
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 06105

Paul Wallace, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Mr. John Mosby, President, Local 1042
15 Adamson Avenue
South Norwalk, Connecticut 06854

Dr. Ralph E. Sloan, Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001

Dr. Michael L. Muro, Assistant Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001

ld gL9-.
i Jbhn W. Kingston, Agent /
Connecticut State Board of Labor Relations
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