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On May l&l994  Local 233, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the City of Bristol (the City) had engaged in practices prohibited by $7-470  of the Municipal
Employee Relations Act (the Act or MERA) by failing to comply with a contract provision
concerning an upgrade for certain employees of the City.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on November 15, 1996 at which all parties appeared, were represented and
given full opportunity to present evidence, examine and cross examine witnesses and make
argument. At the hearing the Union clarified that it was alleging that the City had repudiated the
collective bargaining agreement between the parties. The City filed a motion for fees and costs
associated with defending this matter on the grounds that the complaint is frivolous and was
pursued in bad faith. The matter was dismissed on its merits at the conclusion of the Union’s



presentation of its case, the Board finding that the Union’s evidence was not sufficient to
establish a prima facie case of repudiation. The parties were asked to brief the issue of
assessment of costs and fees. Based on the entire record before us we make the following
findings of fact and conclusions of law, dismiss the complaint and deny the motion for fees and
costs.

FINDINGS OF FACT

1. The City is a municipal employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of certain clerical and other employees of the City. (Ex. 1).

3 . In early 1992 the parties began negotiations for a successor collective bargaining
agreement. They were unable to reach agreement and the dispute was submitted to binding
arbitration. In the interest arbitration proceedings, the Union did not submit a proposal to
upgrade any employees. (Ex. 4 ).

4 . On March 29, 1994 the parties signed a tentative agreement which contained the
following relevant provisions:

1. Wages 71  l/92 2.5%
7/l/93 2 . 7 5 %
7/l/94 2.75%

***

5. The City hereby agrees to upgrade the Senior Clerk (WPC) positions from
Code 3 to Code 4. The parties hereby acknowledge that the Senior Clerk (WPC)
positions will be posted in accordance with the contract if this tentative agreement
is ratified by both parties. (Ex. 2).

5. Thereafter, on October 28, 1994 the parties signed the successor collective bargaining
agreement which reflected the above wage increases in the salary schedules marked as
Appendices A, B & C. Also in the salary schedules, the positions of “Senior Clerk (WPC)” and
“P/T Senior Clerk (WPC)” are listed under “Code 3” in the 1992 and 1993 salary schedules but
do not appear under “Code 3” in the 1994 salary schedule. Instead the positions are renamed
“Principal Clerk (WPC)” and “Part Time Principal Clerk (WPC)” and listed under “Code 4” in
the 1994 salary schedule to reflect the upgrade of those positions. Article XXV, 25:3 states:
“This Agreement shall become effective upon ratification by both parties, and shall remain in full
force and effect through June 30, 1995, and from year to year thereafter unless modified as
provided herein. Nothing herein shall be retroactive with the exception of the wage rates
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effective July 1, 1992 and July 1, 1993.“. (Ex. 1).

CONCLUSION OF LAW

1. The City did not repudiate the contract by not upgrading the position of Senior Clerk
(WPC) retroactive to July 1 , 1992.

DISCUSSION

It is well established that this Board has recognized three ways in which contract
repudiation can occur. The first is where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is asserted in subjective bad faith by the
respondent party. The second is where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is wholly frivolous or implausible. The third
type of repudiation of contract does not involve assertion of an interpretation of the contract by
the respondent, but instead, the respondent either admits or does not challenge the complainant’s
interpretation of the contract and seeks to defend its action on some collateral ground which does
not rest upon an interpretation of the contract, e.g. financial hardship. If the respondent’s defense
does not excuse its actions we will find repudiation if the respondent’s action was contrary to its
clear contractual obligation. Norwich Board of Education, Dec. No. 2508 (1986) and cases
cited therein; Town of Plymouth, Dec. No. 3361 (1996).

In this case, the City disputes the Union’s interpretation of the contract and therefore, the
Union must show that the City acted in subjective bad faith or that its interpretation of the
contract is wholly implausible in order to establish a repudiation claim. We find neither to be the
case.

The City’s interpretation of the contract rests on its assertion that a wage increase and a
position upgrade are two different things and therefore, although it agreed to apply the wage
increase retroactively, it did not have a contractual obligation to upgrade the positions retroactive
to 1992. The Town relies on the fact that the wage increases and the upgrades are treated
separately in the tentative agreement and on the language in Article XXV which states that no
provision of the contract other than the wage increase shall be retroactive.

We certainly do not find the City’s interpretation to be implausible or frivolous. Indeed,
it seems to be a reasonable interpretation of the contract based on the language. We also find that
there is no evidence of subjective bad faith in the City’s interpretation. The Union’s only
evidence to even hint at bad faith was the testimony of employee Nancy Mandino who testified
that, in early 1992, Public Works Director Ron Smith told her to “forget” about a grievance
concerning an upgrade and she would be upgraded in July, 1992. Even if we credit Mandino’s
testimony, it does not help us to establish that the City’s interpretation of the final agreement is
asserted in bad faith. In this regard, there is nothing in the record to establish that, at the time
Smith allegedly made his comment, an agreement had been reached between the Union and the
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City concerning upgrades or that Smith’s remarks were based upon any information he had about
contract negotiations or the successor collective bargaining agreement. Thus, even if Mandino’s
assertions are true, there is no evidence to conclude that Smith’s comments were based upon an
agreement of the parties concerning the upgrade. In the absence of any other evidence that the
parties had a clear agreement concerning the effective date of the upgrades, we cannot conclude
that the City’s interpretation is made in subjective bad faith. As such, there is no contract
repudiation by the City.

Although we find that the City did not repudiate the contract using our standards of
repudiation, neither do we find that the Union’ claim in this case is frivolous or absurd. The
Union’s claim that the upgrades are part of “wages” and should be applied retroactively is not
implausible. The language of the contract is not so clear that either parties’ position should be
considered totally without merit. It seems to us that there is room in the language of the contract
for differing interpretations and, if presented to an arbitrator, the issue would be a legitimate one.
Therefore, even if we were to conclude that we have the authority to assess costs and fees against
a complaining party (a determination we do not make in this case), we do not find that the
Union’s complaint warrants that action.

CONCURRING OPINION OF ALTERNATE MEMBER BATTEY

I agree with the conclusion of the majority that the City has not repudiated the contract in
this matter. I am convinced that the language of the contract is clear and unambiguous regarding
the upgrade of the positions. In this regard, I find that the contract requires only the wages to be
applied retroactively and that the issue of upgrades was treated as a separate matter by the parties
and was specifically not intended to have retroactive effect. I base my opinion on the language
of Article XXV of the contract, on the fact that the Union never raised the issue of upgrades in
negotiations and, most importantly, on the fact that the evidence adduced at hearing is contrary to
the Union’s position. As such, I find that the Union’s position is clearly non-meritorious and
rises to the level of a frivolous action. I do not go as far as to say that fees and costs should be
assessed against the Union in this matter however, because I am not convinced that the statute
allows us to do so in the absence of a finding that the Union’s conduct in pursuing this claim is a
prohibited practice.

4



ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein, be and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Patricia V. Low
Patricia V. Low .
Alternate Board Member

s/Wendella A. Battev
Wendella  A. Battey
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day of
May, 1997 to the following:

Nicholas D’Andrea, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Frank N. Nicastro, Sr., Mayor
City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 060 10

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

Attorney Michael E. Foley
Pepe & Hazard
Goodwin Square
Hartford, Connecticut 06103-4302

James Byer, Personnel Director
City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 06010

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1
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