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DECISION AND DISMISSAL OF COMPLAINT

On December 16, 1992, Local 353, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the
City of Waterbury (the City) had engaged in practices prohibited by 97-470  of the Municipal
Employee Relations Act (the Act or MERA). Specifically, the Union alleged that the City had
subcontracted bargaining unit work at the Danaher  Water Filtration Plant.

After the requisite preliminary administrative steps had been taken, the matter came before
the Labor Board for a hearing on May 22, 1996 at which time both parties appeared and were
allowed to present evidence, examine and cross examine witnesses and make argument. Both parties
filed post hearing briefs the last of which was received by the Labor Board on July 29, 1996. Based
on the whole record before us, we make the following findings of fact and conclusions of law and
we dismiss the complaint.



FINDINGS OF FACT

1 . The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all
material times has represented a bargaining unit of employees in the “Blue Collar Division” of the
City.

3 . The Union and the City were parties to a collective bargaining agreement with
effective dates of July 1, 1991 through June 30, 1996. (Ex. 1).

4 . Prior to 1987, the City operated a “high service control station” and a “low service
control station” for the purpose of pumping water from the Morris reservoir. The high service
control station was manned by Reservoir and Plant Operators who are members of the bargaining
unit; the low service control station was unmanned.

5. Prior to 1987, water flowed by gravity from the Morris Reservoir to the high service
control station, where chlorine, phosphate, lime and a fluoride compound were added. The water
was then pumped to the City of Waterbury. No water filtration or physical treatment of the water
was performed at the high service control station.

6 . The high service control station was manned 24 hours per day, seven days per week,
using three eight hour shifts per day. One Reservoir and Plant Operator was assigned to each shift.
While there was some overtime work performed on the weekends, the record evidence does not
establish that the overtime work was regularly scheduled. The duties of the Reservoir and Plant
Operators at the high service control station included grounds maintenance for the reservoir
complex, general equipment maintenance, meter reading and recording and adding predetermined
amounts of the chemicals described above to the water. The operators did not make any independent
decisions regarding the chemical treatment of the water. All amounts of chemicals were
predetermined by individuals other than the operators and were added according to instructions. The
operators also visited the unmanned low service control station at least once per day to check on
equipment and the facility.

7 . In January 1983 construction began for a “water filtration plant”. The Danaher
Water Filtration Plant was completed in 1987. The Danaher Plant’s function is different from that
of the former high service control station in that Danaher filters and physically treats the water that
is pumped from the reservoir before it is sent to tanks in the City.

8. The Reservoir and Plant Operators who had worked in the high service control station
were not transferred to the Danaher  Plant but continued to perform the maintenance work on the
grounds of the same reservoir complex. The bargaining unit members lost some overtime
opportunities on the weekends after the closing of the high service control station but no bargaining
unit members were laid off. The Danaher  plant is operated by a private company which employs
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shift operators, shift supervisors, a chief operator and a plant maintenance engineer. All employees
have a complete knowledge of the filtration and treatment process used at Danaher.

9. When water flows into the Danaher  plant, chlorine is added and the water is sent
through a series of violent mixers where the chemical alum is also added. The operators determine
the amount of chemical to mix in the water based on a variety of tests performed on the water.

1 0 . The water is then sent through a coagulation, flocculation, sedimentation and
filtration process. These processes physically treat the water by coagulating and removing sediment.
At the end of the filtration process, chemicals are added similar to those added at the former high
service filtration plant. However, the chemicals are not added in predetermined amounts; plant
operators make a determination based on different factors.

11. At the Danaher plant, operators monitor the entire process described above through
the use of computers and visual checks, interpret data and make adjustments to the process based
on their observations and interpretations. They also monitor the levels of water in the tanks in the
City and take test samples for the lab located in the plant.

CONCLUSIONS OF LAW

1. The City of Waterbury did not unlawfully subcontract the work at the Danaher  Water
Filtration Plant.

DISCUSSION

The Union’s complaint alleges that the work performed at the Danaher Water Filtration Plant
is bargaining unit work and that the City has continued to unlawfully subcontract that work to a
private company since the completion of Danaher. The City claims that the work is substantially
different due to the different function of the Danaher  plant and that the work, therefore is not
bargaining unit work. In this matter, we agree with the City.

Prior to our decision in City of New Britain, Dec. No. 3290 (1995) our law held that, in the
absence of an adequate defense, the unilateral assignment of bargaining unit work to non-bargaining
unit personnel constituted a violation of the Act when the work in question had been performed
exclusively by bargaining unit personnel. See: Borough of Naugatuck, Dec. No. 3340 (1995).

Here, we are convinced that the Danaher facility constitutes a substantially different
operation than the former high service control station and that, as a result of the different function
of the plant, the work performed at Danaher  is substantially different work than that performed by
the bargaining unit employees at the high service control station. Specifically, the evidence shows
that Danaher’s function is to actually clean the water as well as chemically treat it before pumping
it to the City. Further, Danaher  monitors supplies of water in the City’s tanks in a manner not
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previously performed at the high control service station. The evidence is convincing that the two
facilities serve different functions with regard to the water supply in Waterbury.

The evidence concerning the work performed inside the Danaher facility also shows that the
duties are substantially different than those performed by the bargaining unit members. In this
regard, the bargaining unit members were responsible for equipment and grounds maintenance and
repair and also performed routine work adding certain limited chemicals to the water on a
predetermined basis. The bargaining unit members also recorded information on charts. Since
Danaher  opened, the bargaining unit members have continued to perform their maintenance and
inspection functions; they are not adding chemicals to the water. There have been no layoffs in the
bargaining unit as a result of the opening of the Danaher  plant.

In the new plant, the operators are part of a team which monitors the entire treatment and
filtration process. The employees are responsible for interpreting data and making independent
decisions concerning many aspects of the process as well as taking test samples and interpreting the
results. The employees further monitor the levels of water in the City and make decisions
concerning the outflow of water from Danaher.

Due to the substantially different and more complex nature of the work performed inside the
Danaher plant, we are not convinced that the employees are performing work which belongs to the
bargaining unit. To the extent that there is still maintenance work being performed, the bargaining
unit employees are still doing that work. However, with regard to the actual treatment and filtration
of the water, the evidence dictates a conclusion that the new work is substantially different from that
performed in the past by the bargaining unit employees. As such, we conclude that the City did not
violate the Act when it subcontracted the work at Danaher.’

IBased  on our decision we need not address the issue of whether the Union waived its bargaining
rights by filing this complaint several years after the opening of the Danaher  plant. Additionally, because
the record does not establish that the overtime available at the high service control station was regularly
scheduled overtime, we cannot conclude that the loss of any such overtime is a mandatory subject of
bargaining. See: City of Hartford, Dec. No. 1850 (1980); cf. City of Norwalk, Dec. No. 3458 (1996).
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ORDER

By virtue of the powers vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby ORDERED that the complaint filed herein be and
the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Thomas G. Gutteridge
Thomas G. Gutteridge
Acting Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/Patricia V. Low
Patricia V. Low
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 7th day of
March, 1997 to the following:

Attorney Mary C. Pokorski
Assistant to General Counsel
City Hall Annex
236 Grand Street
Waterbury, Connecticut 06702

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Philip A. Giordano, Mayor
City of Waterbury
City Hall Annex, 236 Grand Street
Waterbury, Connecticut 06702

Robert D. Pezze
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 I

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Connecticut State Board of Labor Relations
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