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DECISION AND DISMISSAL OF COMPLAINT

On January 13, 1994, Local 2663 of Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board or the Board)
alleging that the State of Connecticut Commission on Human Rights & Opportunities (the State or
CHRO) had engaged in practices prohibited by Section 5-272(a)(4) of the Act Concerning Collective
Bargaining for State Employees (the Act). Specifically, the Union alleges that the State has
unilaterally changed existing working conditions of bargaining unit employees by using new
evaluation standards regarding work quality; changing the uniformity of work standards; and failing
to address more stringent investigatory procedures resulting in increased workload. The complaint
was later amended on December 28, 1994 requesting that any employee harmed by the standards to
be made whole.

After  the requisite preliminary steps had been taken, the matter came before the Labor Board
for a hearing on May 2, 1996. Both parties appeared, were represented by counsel and were given
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fi.rll  opportunity to present evidence, examine and cross-examine witnesses and make argument. Both
parties filed briefs which were received by the Labor Board on June 13, 1996. Based on the entire
record before us we make the following findings of fact and conclusions of law and we dismiss the
complaint.

FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all times material has
represented a bargaining unit consisting of employees in the Social and Human Services (P-2) unit,
including investigators.

3. The Union and the State were parties to a collective bargaining agreement with effective dates
from July 1, 1988 to June 30, 1994.

4. The CHRO has established performance standards regarding the quantity of work of its
investigative staff. This standard requires each investigator to close sixty (60) cases annually. For
example, an investigator who closes seventy percent (70%) of this standard would receive an
unsatisfactory evaluation in this category, whereas one hundred thirty percent of this standard would
result in an excellent rating.

5. In the fall of 1993, a number of employees in the Capital region were rated fair in quantity of work
performed when their percentage should have resulted in an unsatisfactory rating.

6. In April of 1993, a new manager had been assigned to the Capital region and had instituted an
investigative model process which required obtaining supervisory approval at each of four stages of
the investigation. As a result of this investigative model, it took longer for the investigators to
complete their work.

7. Also in the fall of 1993, one employee in the Eastern region had a closure rate of 100% of the
standard which would result in a rating of average. Nevertheless, she was give an excellent rating.
However, the service rating revealed that she performed other duties in addition to her investigative
duties.

8. The quantity standards referenced in paragraph 4, supra, were not applied to all CHRO employees
holding the Investigator job title. Investigators in the central housing discrimination unit were
governed by statutory requirements to close cases within ninety (90) days and did not have any
numerical standards.

9. In December, 1993, the Union filed a grievance claiming that the uniform evaluation standard was
being ignored. At Step II, the agency’s representative found that there was “one instance of a minor
alteration of the rating form” and that “all other ratings were completed and issued in accordance with
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the relevant contract articles.” This grievance was withdrawn in February, 1994. *

10. Article 9 (“Service Ratings”) of the contract (Ex. 2) provides guidelines for determining service
ratings of employees. Section 1 of that Article obligates the State to complete service ratings “at such
times as the appointing authority shall determine . . .” Section 2 provides that “A service rating shall
be conducted by a management designee who is familiar with the employee’s work.” Section 3 of
Article 9 sets forth the categories of ratings to be applied to each employee and instructs the
supervisor to state reasons for employees who are rated unsatisfactory and “less than good.” It also
sets forth criteria for determining whether an employee may be denied eligibility for an annual increase
based upon the rating the employee received. Section 3 further provides a grievance and arbitration
procedure for employees rating less than good and states that:

“In an arbitration, the arbitrator shall not substitute his/her judgment for that of the
evaluator in applying relevant evaluation standards unless the evaluator can be shown
to have acted arbitrarily or capriciously,”

11. Section 4 of Article 9 of the contract provides that a uniform service rating report form be in
effect for all employees.

12. In Section 5 of Article 9 of the contract, provision is made for the establishment of a joint labor
management committee to evaluate the service rating system and make recommendations with regard
thereto within six months of the ratification of the contract.

13. The Managements Rights clause, Article 5 of the contract, provides that the State “...retains...
customary rights, powers and prerogatives of public management”, and that:

“Such rights include but are not limited to, establishing standards of
productivity and performance of its employees; . . . the determination of the content
ofjob  classification; the appointment promotion, assignment direction and transfer of
personnel; the suspension, demotion, discharge or any other appropriate action
against its employees; . . . the establishment of reasonable work rules . . . . Except as
otherwise limited by an express provision of this Agreement, inherent management
rights are not subject to the grievance procedure.”

8. During the relevant period, a uniform employee performance appraisal form, PER-125, negotiated
by the Union and the State, was used by evaluators throughout the five CHRO regions. ( Exs. 7-15G;
19-24)

CONCLUSIONS OF LAW

1 . A unilateral change in an existing condition of employment that is a mandatory subject of
bargaining will constitute a refusal to bargain in violation of the Act unless the employer proves an
adequate defense.
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2. To make out a prima facie case of a unilateral change, the complainant must show that
there was an existing fixed practice prior to the alleged change and a clear departure from that
practice.

3. The Union has not established that there was a clear departure from a fixed practice of
evaluating employees unit-wide.

DISCUSSION

An employer’s unilateral change in conditions of employment invo1ving.a  mandatory subject
of bargaining made during the term of a collective bargaining agreement often  constitutes a refusal
to bargain, unless the change is permitted by the contract. West Hurtford  Educntion  Association
19.  DeCourcy,  162 Conn. 566 (1972); Redding  Board of Education,  Decision No. 1922 (1980).
Unilateral change implies the existence of a fixed practice prior to the alleged change and a clear
departure from that practice without bargaining. Redding  Bonrtl  of Education,  supm;  State  of
Connecticut, Decision No. 2729 (1989).

In this case, the Union has alleged that the State unilaterally changed conditions of
employment by “using new standards regarding work quality, ” “changing the uniformity of work
standards” and “failing to address more stringent investigatory procedures resulting in increased work
load.”

The Union introduced no evidence to support its allegations that CHRO used new standards
regarding work quality or imposed more stringent investigatory procedures from those used before.
Accordingly, the Union has failed to make out a prima facie case to support those allegations.

With regard to the allegation that the State was not applying work standards uniformly, the
only evidence offered was that supervisors in various regions have applied some variety in
subjectively evaluating employees on the employee performance appraisal form, PER-125, provided
by the CHRO. This variation by some supervisors is not a violation of the Act because there was no
showing that there was a change in applying performance standards from past practice. In other
words, the Union failed to show the existence of a past practice and a change from that practice. See
Redding  Bond  of Education, sup.

Based upon the evidence presented, the complainant has failed to meet its burden of proof to
show that the State departed from  a fixed unit-wide practice. Since there was no clear change, there
was no duty to bargain.’ Accordingly, we dismiss the complaint.

‘Since  wc dismiss this cast on the basis of a lack of past practice, we need  not address  the issue of
wvhcthcr the contract permits  the cmploycr  to cvaluatc  cmployccs in the manner it did.

4



ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by an Act Concerning Collective Bargaining for State Employees, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Richard M. McCostis
Richard M. McCostis
Acting Chairman

s/Patricia V. Low
Patricia V. Low
Board Member

Alternate Board Member Elaine Anne Hammers took part in the deliberations in this case but
resigned prior to the preparation of the final draft.
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CERTIFICATION

I hereby certify  that a copy of the foregoing was mailed postage prepaid this 3 1st day of
January, 1997 to the following:

Ellen M. Carter
Principal Labor Relations Specialist
Offke  of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

RRR

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

RRR

Alan J. Mazzola, Deputy Commissioner
of the Bureau of Human Resources

State of Connecticut
Department of Administrative Services
State Office  Building, Room 403
Hartford, Connecticut 06 106

Peter W. Allen
Labor Relations Operation Manager
Offtce  of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Leonard LaLuna, Service Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Connecticut State Board of Labor Relations

6



.

X97-0568932

LOCAL 2663, COUNCIL 4,
AFSCME,  AFL-CIO

: SUPERIOR COURT

: JUDICIAL DISTRICT OF
P. HARTFORD/NEW BRITAIN

AT HARTFORD
Z!ONNECTICUT  STATE BOARD OF
LABOR RELATIONS AND STATE
IF CONNECTICUT, COMMISSION
IN HUMAN RIGHTS AND
1PPORTUNITIES : FEBRUARY 19, 1998

MEMORANDUM OF DECISION

This appeal arises pursuant to the Uniform

ldministrative  Procedures Act (UAPA, § 4-166 et seq. 4-183)

Erom a decision of the Connecticut State Board of Labor

ielations  (CSBLR) dismissing the plaintiff's prohibited

practice  complaint. The parties to this administrative

appeal  are the plaintiff Union (Local 2663, Council 4,

IFSCME,  AFL-CIO) the CSBLR and the Connecticut Commission on

human  Rights and Opportunities (CHRO) which employs the

nembers of Local 2663.

The Union, on January 13, 1994, filed a prohibited

>ractice  complaint with the CSBLR alleging that the CHRO had

Jiolated  General Statutes 5 5-272(a)  (4) by unilaterally

changing the existing terms and conditions of the Union's



bargaining unit members concerning evaluation standards.

The complaint went to a hearing before the CSBLR on May 2,

1996. Briefs were received by June 13, 1996. The CSBLR on

January 31, 1997  issued a decision dismissing the Union's

complaint.

Plaintiff filed this appeal on March 12, 1997. The

record was filed on June 27, 1997. The answer was filed on

August 12, 1997. Briefs were filed on August 18, 1997 and

October 16, 1997. The parties were heard in oral argument

on February 10, 1998. For the reasons set forth below the

appeal is dismissed.

Plaintiff makes two claims as to the merits. All

issues not briefed are viewed as abandoned. Collins v.

Goldberg, 28 Conn. App. 733, 738 (1992). They claim that

the CSBLR applied an incorrect legal analysis and

alternatively that the decision is not supported by the

substantive evidence in the record.

The legal claim is based on an assertion that the CSBLR

did not consider the contractual basis of the existing

practice regarding the evaluation of employees.

The CSBLR and CHRO response and the decision (R. #7

#3467)  indicate that the CSBLR considered the contract

requirements.l The CSBLR decision is based on preliminary

determinations of whether the evidence established the

'Finding of Fact 3, 10, 11, 12, and 13 specifically
reference the collective bargaining agreement and the very
provision that plaintiff relies on.
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existence of a fixed practice prior to the alleged-change

and a clear departure from that practice. The decision,

considering the collective bargaining contract terms,

determined that the Union failed to prove the existence of a

practice relating to bargaining unit wide employee

evaluation standards.'

The plaintiff's remaining argument is governed by the

substantial evidence rule.

"Judicial review of an administrative agency decision

requires a court to determine whether there is substantial

evidence in the administrative record to support the

agency's findings of basic fact and whether the conclusions

drawn from those facts are reasonable.... Neither this

court nor the trial court may retry the case or substitute

its own judgment for that of the administrative agency on

the weight of the evidence or questions of fact."

(Citations and internal quotation marks.) Dolsner v.

Alander, 237 Conn. 272, 280 (1996).

"The  substantial evidence rule governs judicial review

Df administrative fact-finding under the UAPA. General

statutes § 4-183(j) (5)  and (6). An administrative finding

is supported by substantial evidence if the record affords a

'The  CSBLR found that the uniform form was used but did
not establish a practice with respect to evaluation
standards. The decision found no sufficient proof that the
ZHRO  was using new standards regarding work quality or more
stringent investigatory procedures. Thus not only was no
existing  practice established, but no change in procedures
uas proven.
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substantial basis of fact from which the fact in issue can

oe reasonably inferred. The substantial evidence rule

imposes an important limitation on the power of the courts

co overturn a decision of an administrative agency . . . and

co provide a more restrictive standard of review than

standards embodying review of weight of the evidence or

clearly  erroneous action." (Citations and internal

quotation marks omitted; footnote omitted.) Qolsner  v.

Ylander,  supra, 237 Conn. 281. Substantial evidence "is

something less than the weight of the evidence, and the

possibility  of drawing two inconsistent conclusions from the

evidence  does not prevent an administrative agency's finding

Erom being supported by substantial evidence." (Citations

snd internal quotation marks omitted.) Id.

The Union's evidence consisted of contractual

provisions  and evidence of deviations in the application of

standards between various CHRO regional managers.

The CSBLR focused on the limitations of the contract

requirements. The relevant provisions were:

Art. 9 Section 2. "A service rating shall be
conducted by a management designee who is familiar
with the employee's work."

Art. 9 Section 3. The categories of ratings
and a requirement that supervises state reasons
for "less  than good"  ratings.

Art. 9 Section 3. Grievance-arbitration for
less than good ratings with "the  arbitrator shall
not substitute his/her judgment for that of the
evaluator in applying relevant evaluation
standards unless the evaluator can be shown to
have acted arbitrarily or capriciously."

Art. 9 Section 4. Requires uniform service
rating report form be used.
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Art. 9 section 5. Provides for joint labor
management committ.ee  to evaluate the service *
rating system.

Art. 5. Management Rights Clause reserving
to management the rights to "establishing
standards of productivity and performance of its
employees. . . .

The other evidence related to the different evaluation

emphasis and results in various CHRO regions. Plaintiff

cites no evidence that the practice had ever been uniform at

2ny  time. The existence of an established practice is

essential  to plaintiff's claim. Fibreboard Cornoration v.

YJ.L.R.B., 379 U.S. 203 (1964); West Hartford Education

ksn.,  Inc. v. DeCourcv,  162 Conn. 566, 596 (1972). Board

2f Education v. State Board of Labor Relations, 217 Conn.

LlO, 121 (1991).

The Union failed to prove the existence of a past

practice  relating to uniform evaluation standards.

The CSBLR decision is affirmed and the appeal is

lismissed.
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different conclusions based on the credibility of the
witnesses. In effect, we are being asked to substitute
our judgment, as to the credibility of the witnesses, for
the judgment of the trial court. It is axiomatic that we
cannot do that.

The judgment is affirmed.

LOCAL 2663, COUNCIL 4, AFSCME, AFL-CIO v. STATE
BOARD OF LABOR RELATIONS ET AL.

(AC 18192)
Lavery, Landau and Schaller, Js.

Argued April 19-officialIy released May 4, 1999

Plaintiffs appeal from the Superior Court in the judi-
cial district of Hartford-New Britain at Hartford,
McWeeny,  J. I

Per Curiam. The judgment is affirmed.

STATE OF CONNECTICUT vu.  JULIO CUEVAS
(AC 17749)

Schaller, Hennessy  and DuPont,  Js.

Argued April 2O-officiaIly  released May 4, 1999

Defendant’s appeal from the Superior Court in the
judicial district of Fairfield, Ford, J.

Per Curiam. The judgment is affirmed.

PETER A. RHODES v. WALTER C. SYKES III
(AC 18251)

Foti, Landau and Hennessy, Js.

Argued April 22-officially  released May 4, 1999

Plaintiffs appeal from. the Superior Court in the judi-
cial district of Hartford-New Britain at New Britain,
Stengel, J.

Per Curiam. The judgment is aff?rrned.


