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DECISION NO. 3461

December 27, 1996

DECTSION  AND DISMISSAL OF COMPLAINT

On January 11,  1995, the Administrative and Residual Employees Union, Local
4200, AFT/AFL-CIO, (the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the State of Connecticut Department of
Social Services (the State) had engaged in practices prohibited by Section 5-272 of the
Act Concerning Collective Bargaining for State Employees (the Act or SERA).
Specifically, the Union alleges that the State proposed an illegal provision in a settlement
agreement and then terminated the individual employee in retaliation for the Union’s
rejection of the proposal. The Union also alleges that the State unlatilly refused to
negotiate an individual settlement agreement with the employee.

The complaint was processed through the informal steps during which all parties
were present and represented. The Board Agent recommended dismissal of the complaint
and the parties were so informed on July 24, 1995. The Union exercised its right of
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part:

part:

.
.

appeal within the required time period.

After the requisite preliminary steps as described above had been taken, the matter
came before the Labor Board for a hearing on February 26, 1996. All parties appeared,
were represented and allowed to present evidence and to examine and cross examine
witnesses. Both parties submitted post hearing briefs and reply briefs, the last of which
was received by the Labor Board Corn  the Union on July 9, 1996. Based upon the entire
record before the Board, we make the following findings of fact and conclusions of law
and we dismiss the complaint.

FTNDINGS  OF FACT

1. The State of Connecticut, Department of Social Services is an employer within
the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all
times material hereto has represented a bargaining unit of certain administrative and
residual employees of the State of Connecticut.

3. At all relevant times, the Union and the State were parties to a collective
bargaining agreement with effective dates of July 1, 1990 through June 30, 1993 which
agreement was extended to June 30, 1994.

4. Article 3 of the parties’ collective bargaining agreement provides in relevant

The State resemes and retains, whether exercised or not, all latil and
customary prerogatives of public management. Such rights include . ..the
suspension, demotion, discharge or any other appropriate action against its
employees.

5. Article S of the parties’ collective bargaining agreement provides in relevant
part:

Section One. Employer representatives shall deal exclusively with Union
designated stewards or representatives in the processing of grievances or
any other aspect of contract administration.

6. Article 19 of the parties’ collective bargaining agreement provides in relevant
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Section Two. The appointing authority shall grant sick leave to the eligible
employee who is incapacitated for duty. During such leave, the employee
is compensated in full and retains his/her employment benefits....

Section Ten. Medical Certificate. An acceptable medical certificate,
which shall be on the form prescribed by the Commissioner of
Administrative Services or a form signed by a licensed physician or other
practitioner whose method of healing is recognized by the State providing
the same basic information, may be required of an employee by his/her
appointing authority to substantiate a request for sick leave for the
following reasons:

***

(4) leave of any duration when evidence indicates reasonable cause for
requiring such a certificate, except cases of alleged misconduct, which shall
continue to be covered by Article 14.

Section Twelve. This Article supersedes Regulations 5-247-l through 5-
247-4 and 5-247-7 through 5-247-l 1.

7. Section 5-271 of the Connecticut General Statutes contains the following
relevant provisions:

(b) . ..any agreement reached by the parties shall be reduced to writing. The
agreement, together with a request for fUnds necessary to fL11ly  implement
such agreement and for approval of any provisions of the agreement which
are in conflict with any statute or any regulation of any state agency, and
any arbitration award issued in accordance with section 5-276a...shall  be
filed by the bargaining representative of the employer with the clerks of
the house of representatives and the senate. . ..Any  supplemental
understanding reached between such parties containing provisions which
would supersede any provision of the general statutes or any regulations of
any state agency or would require additional state tinding shall be
submitted to the general assembly for approval in the same manner as
agreements and awards....

(d) An individual employee at any time may present a grievance to his
employer and have the grievance adjusted, without intervention of an
employee organization, provided the adjustment shall not be inconsistent
with the terms of a collective bargainine  agreement then in effect. The
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11. A three person disciplinary committee was charged with determining Sinciair’s
discipline. On November 15, 1994, Sinclair’s pre-disciplinary meeting was held before
this committee which was comprised of Banelli, Director of Government and Public
Information, Claudette Beaulieu  and Director of AfTirmative  Action, Irene Mason.
Present at the meeting were Union Steward Astread  Ferron-Poole (Ferron-Poole)
representing the Union, Sinclair and two other personnel officers on behalf of the State.
Sinclair spoke on his own behalf at the meeting.
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employee organization . ..shall be given prior notice of the grievance and
shall be informed of the terms of the settlement,” (emphasis added).

8. Section 5-247 of the Connecticut General Statutes contains the following
relevant provision:

Sick Leave. Each appointing authority shall grant, on account of illness or
injury, to each full-time employee in a permanent position in state service,
who has furnished satisfactory proof of such illness or injury, such sick
leave with pay as he has accrued to his credit at the rate of one and one-
quarter days.. .

9. Section 5-247-3 of the Regulations of Connecticut State Agencies provides in
relevant part:

Granting Sick Leave - The appointing authority shall grant sick leave to
the eligible employee who is incapacitated for duty. During such leave the
employee is compensated in full and retains his employment benefits. . . .

10. Kevin Sinclair is a former employee of the State of Connecticut, Department
of Social Services. By letter dated November 7, 1994, Sinclair was informed by Personnel
Director, David Banelli (Baneili) that he was being placed on administrative leave due to
his allegedly unauthorized absences from work and that a pre-disciplinary meeting was to
take place on November 15, 1994. The letter indicated that disciplinary action was being
considered up to and including discharge.

12. After the meeting but before the end of the day, Banelli called Ferron-Poole
and informed her that the committee believed that termination was appropriate but was
willing to discuss a settlement which included the following provisions:



1. 60 day suspension;
2. documentation that Sinclair was in a treatment program;
3. institution of a one year probationary period;
4. sick leave restrictions by which Sinclair would be limited to using no
more than 1 day of sick leave per quarter no matter how much he accrued
or the reason for requested use.

13. The Union, through Ferron-Poole advised Baneili that the above proposaI was
unacceptable to the Union because it imposed restrictions on sick leave use which
restrictions were contrary to the collective bargaining agreement provisions. Ferron-Poole
offered a counter proposal which contained the following provisions:

1. 30 day suspension;
2. treatment documentation;
3. two year probationary period;
4. requirement that Sinclair provide medical certification for all absences.

14. Banelli rejected the Union’s counter proposal and proposed another solution
containing the following terms:

1. 60 day suspension;
2. one year probation;
3. treatment and counseling;
4. sick leave use not to exceed two days per quarter with provisions for
extenuating circumstances;
5. agreement by the Union that it would not contest any aspect of the
agreement.

15. The State’s counter proposal was unacceptable to the Union based upon the
proposed limitation on sick leave. However, Ferron-Poole suggested to Banelli that the
State could make an agreement with Sinclair without the involvement of the Union
because Sinclair did not have the same restrictions concerning the sick leave provision.
Banelli said that he would not enter into an agreement with Sinclair without a waiver from
the Union concerning its right to represent Sinclair. In the meantime, Ferron-Poole
advised Sinclair to contact Banelli to discuss an individual agreement.

16. Sinclair contacted Baneili’s office but Banelli did not return Sinclair’s phone
call. Banelli did not receive a waiver from the Union and declined to make the last
settlement proposal to Sinclair and settlement discussions ended.
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17. Sinclair was issued a letter of termination on December 5, 1994.

18. The Union has pursued the termination of Sinclair in conformity with the
collective bargaining agreement by filing for arbitration of the issue.

CONCLUSIONS OF LAW

1. The State did not bargain in bad faith by offering, in settlement discussions
concerning discipline of an individual employee, a term which was inconsistent with the
collective bargaining agreement.

2. The State did not coerce the Union when it terminated Sinclair after settlement
discussions failed.

3. The State did not bargain in bad faith by refusing to enter into a settlement with
Sinclair without a waiver of representation from the Union.

DISCUSSION

We first comment on the Union’s objection to the manner in which the parties’
post- hearing briefs were distributed by the Labor Board. After a thorough review of the
record, and in particular the post hearing brief of the State and the parties’ final reply
briefs, it is the determination of the Board that the procedural miscue had no impact on the
positions of the parties. There is no evidence that the State took advantage of the fact that
it was in possession of the Union’s brief in advance of tiling its own brief with this offrce.
The State’s counsel has represented that she did not read the Union’s brief before filing
her own. Further, although the Union filed a letter expressing its “concern and
displeasure” this matter was not raised again in the Union’s reply brief dated July 9, 1996.
However, it must be noted that in other cases this Board has made clear its intentions to
avoid delay in the processing and hearing of cases. Thus, this Board will not give
consideration to briefs received after the designated due date unless the delay results From
circumstances beyond the control of the filing party. Requests for extensions of time in
filing briefs must be made in writing to the General Counsel of the Board stating the
reasons why an extension is required. The position of the opposing party should be
included in the request. A copy of the request must be sent to the other party. As a
matter of policy this Board will not look favorably upon requests for extensions of time.

At the very core of the Union’s position is the argument that several proposals by
the State to resolve the disciplinary issue involving Sinclair were more restrictive than the
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terms of the collective bargaining agreement between the parties and were, therefore,
inappropriate proposals. The Union argues that when it retised  to accept the
inappropriate proposals, the State retaliated by terminating Sinclair.

It is we11  settled that early attempts by parties to a collective bargaining agreement
to meet and negotiate resolutions to grievances or employment disputes such as discipline,
is a bed rock element in labor-management relations. Absent such early dialogue and
efforts of mutual interest the bargaining relationship is chilled with resultant instabiiity.
The Labor Board has long recognized this concept and favorably commented on such
discussions. In Stcrte  of Connecticut, Department of Children and  Youth Services,
Decision No. 1870 (1980),  this Board stated:

In the present case, a dispute arose over a question of discipline. This, of
course, is typical grist for the grievance-arbitration mill as the parties well
knew. Instead of filing a grievance, on the one hand, or waiting for its
presentation, on the other, the parties commendably negotiated an
agreement settling the dispute. This kind of agreement fulfills the benign
role of grievance machinery in a way even more satisfactory than does the
machinery itself”, it. is more expeditious, less formal and less disruptive of
labor peace. It would exalt form over substance to treat such an agreement
less favorably than a grievance settlement. We shall not do so. We hold
that a settlement in a grievance setting like this is to be treated for the
present purposes like the settlement of a grievance, so that breach of such a
settlement is a violation of the Act.

This Board has also recognized that parties often settle disputes with agreements
which contain provisions that are inconsistent with and which modify the parties’
collective bargaining agreement. The Board has said that “generally, there is nothing
impermissible for the parties in making a settlement agreement to exempt an employee
from the provisions of the contract so long as the negotiators to that agreement have the
authority to do so.” State of Connecticut, Western Connecticut State University,
Decision No. 3020 (1992) aff d Connecticut Employees Union Independent or Bond of
Labor Rehztions,  et.al., Docket No. CV 920452168, JD of Hartford/NewBritain
(Maloney, J.; 1 l/5/93).

Since there is no general prohibition against a settlement agreement which is
inconsistent with the terms of a collective bargaining agreement, it follows that there is
nothing inherently coercive about a party making a settlement proposal which contradicts
the contract. Thus, in this case, the State’s mere proposal of a more restrictive sick leave
usage provision did not, without more, constitute illegal bargaining. We must look to see
if there are any other factors present which might render this a coercive bargaining tactic
by the employer.
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We find that the State did not fall short in its duty to bargain in good faith. First,
we find that the parties were fully  aware From the beginning of the process that
termination was a possible end result. In this regard, the initial letters to Sinclair indicated
such and it should have been no surprise to the Union that termination was under
consideration. It is clear from this record, that the State did not abandon the possibility of
Sinclair’s termination, but rather the committee’s recommendation was placed on hold
pending the final outcome of the settlement discussions. Simply because the State was
willing to consider other alternatives which contained stringent safeguards against abuse of
sick time does not mean that it could not still impose harsh discipline if settlement
discussions were not fruitful.

We also find that the actions of both parties were made in the context of trying to
resolve a difficult matter. The State and the Union are no strangers to the art of resolving
issues by entering into specialized and tailored agreements. Indeed, the parties have
previously entered into such agreements, apparently without coercion. Both parties in this
situation were fully aware of the give and take that is essential to reaching an agreement
and the process and effort of the participants should not be diminished mereiy because an
agreement was not reached. Rarely is the playing field completely level in labor relations
but that fact does not automatically give rise to a claim of coercion and unfair advantage.
The proposals here did nothing more than try to set performance standards for an
individual who allegedly had displayed attendance problems. We find nothing in the
evidence to indicate bad faith bargaining in this interaction.

We also do not believe that Conn. Gen. Stat. $5-378(b)  renders the State’s
proposals illegal. The Union’s essential argument in this regard is that any agreement
incorporating the State’s proposal would have required legislative approval because such
an agreement would have been contrary to the terms of the state statute concerning sick
leave usage. Even if we were to find that the settlement agreement as proposed by the
State would have constituted supersedence of a state statute requiring legislative
approval’, we conclude that the Union’s argument is, at best, premature. There was never
a settlement agreement and thus, there was never anything for the legislature to approve.
The mere proposal does not require legislative approval and there is certainly no evidence
in this record to indicate that the State had refused in advance to take such a settlement
agreement to the legislature. Thus, even assuming areuendo that the agreement would
have required legislative approval, there was nothing to submit to the legislature at the
point where the discussions broke down.

’ In State  of Connecticut.  supra. the  Board found that the scttlcmcnt agrccmcnt rcquircd legislative approval because it
supcncdcd Conn. Gen. Stat.  55-245. Thus. the  Board found [hat  the  SI~IC  had not fallcd  to abide  by a valid scttlcmcnt
egrccmcnt  because  the  agreement  had xver  been  approved  by the  Icgisluturc.  WC do not  hcrc decide  whether any
agrccmcnt bctwccn thcsc partics  uould  have  rcquircd lcgisiativc  approval.
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Finally, Corm. Gen. Stat. 5-271 does not change the duty to bargain about
disciplinary matters. 5-271 expands the scope of bargaining by giving an individual the
right to file and pursue a grievance without union representation. The statute allows the
resolution of such grievances as long as the adjustment is not inconsistent with the
collective bargaining agreement and further provides for notification of the Union of the
grievance and any settlement. Here, the Union argues that, when it refused to enter into
the proposed agreement, the State was obligated to discuss the same settlement proposal
with Sinclair as an individual and that the State’s refusal to do so violated its duty to
bargain in good faith.

The Union’s argument is flawed. The statute specifically limits an individual’s
ability to adjust a grievance in a manner inconsistent with the collective bargaining
agreement without the participation of the Union. Here, the Union refused to indicate to
the Employer that it would not challenge an agreement which contained the restrictive sick
leave provision. Thus, on the one hand the Union would require the State to bargain with
an individual and on the other hand would claim its right to challenge the agreement which
resulted. The Union cannot have it both ways and as such, the State did not unlawfully
fail to bargain with Sinclair.

As a final note, we have stated in several recent decisions that we will take notice
of and give consideration to the recommendations of the Board Agent absent new or
conflicting evidence being introduced by the parties at the formal hearing. Although not
bound by the Agent’s recommendation, we did consider it in this decision.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of
Labor Relations by the Act Concerning Collective Bargaining for State Employees, it is
hereby ORDERED that the complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Ravmond Grebey
C. Raymond Grebey
Board Member

s/Elaine Ann Hammers
Elaine Ann Hammers
Board Member
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CERTIFICATION

I hereby certifjl  that a copy of the foregoing was mailed postage prepaid this 27th
day of December, 1946  to the following:

Alan J. Mazola,  Deputy Commissioner
of the Bureau of Human Resources
State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06 106

Attorney Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Attorney Barry Scheinberg
141 Washington Street
Hartford, Connectficut  06 106

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 IO6

J6hn W. Kingston ’ ’
Agent
Connecticut State Board of Labor Relations
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