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DECISION, PARTIAL DISMISSAL OF COMPLAINT AND ORDER

On February 14, 1994, Locals 233 and 1338 of Council 4, AFSCME, AFL-CIO (Union)
filed a joint complaint with the Connecticut State Board of Labor Relations (Labor Board)
alleging that the City of Bristol (City) had engaged in practices prohibited by 3 7-470 (a)(4) and
(6) of the Municipal Employee Relations Act (the Act) by failing to make whole employees
Dorothy Phelan and Patricia Hardy (Ms. Phelan and Ms. Hardy, respectively), thereby violating
the order and remedy in Decision No. 3 17 1 dated January 6, 1994.

AAer  the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on June 5, 1996. Both parties appeared, were represented by counsel and
allowed to present evidence, examine witnesses and to make argument. Both parties filed briefs
which were received by the Labor Board on July 24, 1996.



Based on the entire record before us, we make the following findings of fact and
conclusions of law, we dismiss the complaint in part and issue the following order.

FlNDlNGS  OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . The City and the Union were parties to a collective bargaining agreement effective July 1,
1989 to June 30, 1992, and a successor agreement from July 1, 1992 through June 30, 1996.

4 . Between June, 1991 and July 3, 1991, a total of seventeen employees from Local 233 and
Local 1338 were laid off due to a fiscal crisis in the City. Among these employees were Dorothy
Phelan and Patricia Hardy.

5. Prior to the layoffs, Dorothy Pheian, a member of Local 233, was employed as a Senior
Clerk in the City’s Veterans and Handicapped Services Department. The only other individual
employed in this department was her supervisor, Alphonse Santucci, the Director.

6. Prior to the layoffs, Patricia Hardy, a member of Local 233, was employed as an
Administrative Assistant in the City’s Department of Youth Services. She was one of three
employees working in the department, the others being a Youth Advocate and Eileen McNulty,
the Director.

7. Ms. Phalen was laid off on June 21, 1991, and Ms. Hardy was laid off June 24, 199 1. Ms.
Hardy was recalled to the Public Works Department on October 28, 1991.

8. On July 17, 1991, the Union filed prohibited practice complaints MPP-13,941 and MPP-
13,942 before the Labor Board challenging the layoffs of bargaining unit members including Ms.
Hardy and Ms. Phelan.

9 . The Labor Board held hearings on these complaints and issued Decision No. 3 171. In
Decision No. 3 171, it concluded:

The City did breach its duty to bargain in good faith and thus
commit prohibited practices by unilaterally transferring to non-unit
employees the following duties formerly performed by the following
named employees:
Employee Barrett: typing and logging reports. Forwarding reports to
the State, blasting permits and photocopying.’

‘The  pa-tics  stipulated  at the  hearing  that  the  issues regarding Claire brett  wcrc resolved.
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Employee Hardy: payroll work and typing of grants;
Employee Phalen: payroll work.

10. In addressing the claims made by the Union on Ms. Hardy’s behalf, the Labor Board
ordered the City to:

Restore the payroll work and typing of grants to a bargaining
unit employee and to negotiate concerning any proposed transfer
of those functions to non-unit employees. We also order the
City to make whole unit employees for any losses they suffered
as a result of the transfer of those duties and to follow the same
approach as to this remedy, which is set forth above concerning
employee Barrett’s duties.

11.
concluded:

In addressing the claims brought on behalf of Ms. Phalen, the Labor Board

We order that the payroll duties now performed by [Alphonse]
Santucci be returned to a bargaining unit employee and that
bargaining unit employees be made whole for any loss suffered.
We direct the parties to deal with the make whole issue as they
have been instructed to do in the case of Employee Barrett.’

12. The order issued by the Labor Board in Decision No. 3 171 also required the City
to take the following affirmative action:

A. Immediately transfer the following duties to a bargaining unit
employee:

* * *

1.

2 .

Payroll work and typing of grants formerly performed by
employee Hardy.
Payroll duties formerly performed by employee Phalen.

B. Make whole employees Barrett, Hardy, Phalen and/or any other employees for the
loss they suffered as a result of the transfer of the above-described duties out of
the bargaining unit.

A. The Duties of Dorothy Phelan

‘With  regard to Ms. Barrett,  the  Labor 13oard  stated that it was unclear  how to specifically determine the
“make-whole” portion of the  remedy  and thus stated  that it may be ncccssary  to address the  make-whole issue  in a
compliance proceeding. In particular, the Labor Board suggested that the  parties discuss compliance with Board Agent
John Kingston who could direct unrcsoived  compliance issues to the Board under Regulations of Connecticut State
Agencies  (0 7-47 l-35)
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13. Among her other duties, Ms. Phelan was responsible each week for completing the payroll
for herself and Director Santucci.

14. Director Santucci maintained his own time sheet./ payroll form on which he calculated the
hours he worked and his earned time or compensatory time hours in a particular week. Director
Santucci himself inserted these figures in the corresponding columns on the payroll form.

15. In completing payroll duties, Ms. Phalen was responsible for typing her name and Director
Santucci’s name on the payroll form, completing her own form by inserting the number of hours
worked that week and walking the forms from her office on the second floor of Bristol City Hall
to the Comptroller’s third floor office.

16. James Byer, Personnel Director of the City of Bristol was responsible for calculating the
back pay for Ms. Hardy and Ms. Phelan. He estimated that Ms. Hardy spent approximately five
minutes per week processing the payroll forms for her Department.

17. Byer, however, doubled the estimated time “in order to make sure we were
within compliance.” Mr. Byer then multiplied the ten minutes by the number of weeks between
Ms. Phalen’s layoff and the issuance of Decision No. 3 17 1 (133 weeks), divided this product by
60 minutes to determine the number of total hours worked (22.16) and multiplied this number by
Ms. Phalen’s hourly wage during this period. As a result of Mr. Byer’s estimate, the City
determined that it owed EMS.  Phelan $238.44.

18. In a Memorandum dated July 26, 1994 from Mr. Byer to Director Santucci, Mr. Byer
instructed Mr. Santucci to submit a request to the City’s Comptroller for a check in the amount of
$238.44, before taxes, in order to comply with the Board’s Order in Decision No. 3 171.

19. On or about August 3, 1994, Mr. Byer mailed Ms. Phalen a check in the gross amount of
$238.44. before taxes.

20. Ms. Phalen admitted that she spent no more than five minutes each week completing the
above-described payroll duties.

B. The Duties of Patricia Hardv

21. Among her other duties, Ms. Hardy was responsible for completing the Department of
Youth Services payroll form once a week for the three employees in the Department and for
typing grants and administering grants for contractors.

22. Ms. Hardy’s ofTice was located on the second floor in City Hall. ARer  completing the
payroll form in the same manner as that described for Ms. Phelan, Ms. Hardy similarly delivered
the payroll form to the Comptroller.
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23. Director McNulty calculated the time needed to complete the payroll duties at two
minutes, thirty six seconds by timing a member of the Local 233 bargaining unit while performing
the payroll duties.

24. The Department of Youth Services also administers mini grants that are
submitted by City organizations.

25. The Department of Youth Services prepares one grant per year to the State of
Connecticut. This request usually occurs in March or April of each year.

26. The total time necessary to type the one annual State grant request is approximately
twenty hours and requires typing prior to the March/April submission. Ms. Hardy was on layoff
from June 24, 1991 through October 28, 1991, at which time she was recalled and employed in
the Bristol Public Works Department. Therefore, the typing of the annual grant request did not
occur during Ms. Hardy’s layoff.

27. During Ms. Hardy’s layoff, the only grants that required typing were “Project Aware
Mini-Grants,” which are grants awarded to community agencies within the City.

28. Decision No. 3 17 1 also required the City to make Ms. Hardy whole for grant typing duties
that had been improperly transferred to non-bargaining unit employees. A maximum of five and
one half hours was devoted to typing Project Aware Mini-Grants during Ms. Hardy’s 199 1
layoff. Mr. Byer doubled this tigure  to eleven total hours of grant typing time.

29. Ms. Hardy spent five minutes per week completing payroll. Again, the City doubled the
estimated time.

30. Mr. Byer divided the eleven hour total (660 minutes) by the total number of weeks
between Ms. Hardy’s layoff and the issuing date of Decision No. 3 171 (133 weeks), which
equates to approximately five (5) minutes per week. Thus, for grant typing and completing
payroll , the City believed Ms. Hardy was owed a total of fifteen minutes a week over 133 weeks,
multiplied by her 1992-l 993 hourly rate during this period.

31. Thus, the City determined that it owed Ms. Hardy $419.95 before taxes.

32. In a Memorandum from Mr. Byer to Director McNulty  dated July 26, 1994, Mr. Byer
instructed Director McNuity to submit a request to the City’s Comptroller for a check in the
amount of $419.95, before taxes, in order to comply with the Board’s Order in Decision No.
3171.

33. On August 3, 1994, Mr. Byer mailed Ms. Hardy a check in the gross amount of $419.95,
before taxes.
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APPLICABLE PROVISIONS OF DECISION NO. 3171

34. One of the duties specified in Ms. Hardy’s job description was “preparing requisitions and
billing, and forwarding payments to the contractors.”

3 5 . In enumerating the duties of Ms. Hardy assumed by Director McNulty, the Labor Board
found: “When a floater has been in the office, McNulty has spent about one-half hour to an hour
per week on functions previously performed by Hardy. When no floater is present she spends
about two and one-half to four hours per week on such work.”
(Floaters were present during a six week period in the spring of 1992. Id).

36. In the Discussion, referring to the duties of Ms. Hardy, the Labor Board stated:

The evidence establishes that Director McNulty is performing clerical work formerly
performed by employee Hardy, specifically payroll work, typing of grants, and that for
most of the period between the layoffs in June 199 I and the time of the hearing this has
occupied at least two and one-half to four hours of McNulty’s work week. We do not
consider this work to be de minimis.

37. The order required the transfer of payroll work and typing of grants formerly performed
by Ms. Hardy to a bargaining unit employee and that she be made whole for any loss she suffered
as a result of the transfer of these duties out of the bargaining unit.

CONCLUSIONS OF LAW

1. The City fully complied with the Order in Decision No. 3 171 with respect to Ms. Phelan.

2 . The City complied with the Order in Decision No. 3 17 1 with respect to Ms.
Hardy’s payroll duties, but did not fully comply with the Order regarding typing of grants.

DISCUSSION

The Union argues that the City failed to implement Decision No. 3 171 with respect to the
make whole payments to employees Hardy and Phelan. The City argues that it has fully and
completely complied with the specific and limited make whole order in Decision No. 3 171. We
agree with the City’s contention as to the payroll duties of Ms. Phelan and Ms. Hardy, but
disagree as to the amount due Ms. Hardy for typing of grants.

In Decision No. 3 171  we required the City to make whole employees Hardy and Phelan
for the work they had previously performed but which had been reassigned to non-bargaining unit
employees after their layoffs. Specifically, we required the City to reimburse Ms. Phelan for
payroll duties and to reimburse Ms. Hardy for payroll duties and typing of grants.
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With regard to Ms. Phelan, the Union contends that she spent about one-half hour each
week performing this iimction. However, the City’s witnesses credibly testified that the payroll
function took no more than five minutes to type up the payroll form for herself and her
supervisor.

In completing payroll duties, Ms. Phalen was responsible for typing her name and Director
Santucci’s name on the payroll form, completing her own form by inserting the number of hours
worked that week and walking the forms from her office on the second floor to the comptroller’s
office on the third floor. On cross examination Ms. Phalen admitted that the duties described
took only five minutes to complete.

With regard to Ms. Hardy, her payroll functions were similar to Ms. Phalen’s except that
she had to type the name of one additional employee at the top of the form. To determine the
amount of time required, Director McNulty requested that a member of Local 233 come to her
office and perform the payroll function. Ms. McNulty had a staff member time the performance
of this tinction  which took exactly two minutes and thirty six seconds. From this testimony, it is
clear that the City’s calculation of ten minutes per week to perform payroll tinctions complied
fiAly with our order in that respect.

The remaining issue is the amount of Ms. Hardy’s grant typing work that was improperly
transferred out of the bargaining unit. The City argues that since the Order in Decision No. 3 171
refers only to “typing of grants” and since only five and one half hours of this work was
performed in the period of Ms. Hardy’s layoff, its payment to her for eleven hours for this lost
work satisfies the requirement of the Order. We disagree.

The principal issue in Decision No. 3 171 was improper transfer of work out of the
bargaining unit. The Order required that Ms. Hardy be made whole for the amount of her payroll
and typing of grants work that was assumed by non-unit personnel. The question before us now
is how much time Ms. McNuity spent performing grant typing work during the period from the
beginning of Ms. Hardy’s layoff to the date of her recall to the Public Works Department.
(October 28, 199 1).

The City takes the position that the term “typing of grants” includes only the typing of
grants requested by the City and established that only five and one half hours of this work was
performed during the period in question. However, a reading of Decision No. 3 171 makes it clear
that the term “typing of grants” encompassed such work as the preparation of invoices. The
preparation of invoices was a part of the ongoing responsibilities of the City’s Department of
Youth Services to fi.md  the grants issued to community organizations. Specifically, this Board
found that Ms. McNulty assumed between two and one half to four hours per week of Ms.
Hardy’s work. We recognize that the range of two and one half to four hours per week does not
lend itself to a precise award. Therefore we will order the City to pay Ms. Hardy the arithmetical
average of three and one quarter hours per week for the period June 24, 1991 to October 28,
1991 to make her whole.
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ORDER

By virtue of, and pursuant to the power vested in the Connecticut State Board of Labor
Relatidns  by the Municipal Employees Relations Act, it is hereby ORDERED:

I. The complaint as to Dorothy Phelan  be dismissed.

II. That the City of Bristol shall:

A. cease and desist from failing or refusing to implement fully the Order in
Decision No. 3 17 1 as to Patricia Hardy.

B. take the following affirmative steps, which the Board finds will
effectuate the purposes of the Act.

1 . Make whole Patricia Hardy by paying her three and one quarter hours per week for the
period June 24, 199 1 to October 28, 1991 at her hourly rate in effect under the
collective bargaining agreement for the period in question less the sum of $419.95
previously paid or tendered to her.

2 . Post immediately and leave posted for a period of sixty (60) consecutive days from the
date of posting in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

3 . Notify the Connecticut State Board of Labor Relations at its offices in the Labor
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days
after receipt of this Decision and Order of the steps taken by the City of Bristol to comply
herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/David C. Anderson
David C. Anderson
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day of
December, 1996 to the following:

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

Attorney Michael E. Foley
Pepe & Hazard
Goodwin Square
Hartford, Connecticut 06 103-4302

RRR

Frank N. Nicastro, Sr., Mayor
City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 060 10

James Byer, Personnel Director
City of Bristol
City Hall, 11 1 North Main Street
Bristol, Connecticut 060 10

Nicholas D’Andrea
Staff Representatiave
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

John W. Kingston, Agent
r //

Connecticut State Board of Labor Relations


