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DECISION AND DISMISSAL OF COMPLAINT

On January 23,1995,  Norwalk Police Local No. 1727 and Council No. 15, AFSCME, AFL-
CIO (the Union) filed a complaint, with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the City of Norwalk (the City) had engaged in a practice prohibited by Section
7-470(a)(4) of the Municipal Employee Relations Act (MERA or the Act). The complaint was
amended on August 28, 1995. Specifically, the complaint, as amended, alleged that the City, through
its agency, the Department of Social Services, had subcontracted bargaining unit work.

After  the requisite preliminary administrative steps had been taken, the case came before the
Labor Board for a hearing on January 5, 1996. Both parties appeared, were represented and provided
full  opportunity to present evidence, examine and cross-examine witnesses and make argument. Both
parties filed briefs which were received by the Labor Board on April 15, 1996. Based on the entire
record before us, we make the following findings of fact and conclusions of law and we dismiss the
complaint.
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FINDINGS OF FACT

1. The City is an Employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all times material has
represented a bargaining unit consisting of full-time and permanent investigatory and uniformed
members of the Norwalk Police Department with the authority to exercise police powers, with
exclusions not here relevant.

3. The Union and the City were parties to a collective bargaining agreement with effective dates of
July 1, 199 1 to June 30, 1994. A successor agreement is presently in effect from July 1, 1994
throught June 30, 1998. (the contract).

4. Article 1, Section 2 of the contract provides, in part: “ The City recognizes the Union as the sole
and exclusive bargaining agent for all full-time and permanent . . . members of the Police Department
with the authority to exercise police powers , . .”

5. Article 17, Section 1 of the contract provides: “All extra work, both for the City and private
organizations wishing to hire off-duty officers, shall be performed by regular fi.&time  Norwalk Police
Officers. In the event no regular full-time officer volunteers for said available work, the Chief of
Police may order a regular full time Norwalk Police Officer to said work.” The contract does not
contain a definition of “extra work.”

6. Extra work jobs are made available to police officers desiring such work by outside parties, (both
City agencies and private parties), by telephoning the Police Department indicating their requirements.
These jobs are then posted and police officers may sign up for the posted work in a seniority order.
There is no obligation on the part of police officers to sign up for extra duty work or to accept such
work if they have signed up.

7. From November 1991 through January 1995 the Norwalk Department of Social Services, an
agency of the City, exclusively employed bargaining unit members provided by the Police Department
on an extra work basis for security services at its City Hall location, only. Security services were
provided to the Social Services Department only at those times requested by that Department.
Payment for these services are made from the Department’s budget. Thus, during this period there
were times when no security services were requested by or provided to the Social Services
Department. No security services were provided during the 20 months period from approximately
March 1993 to through to December 1994.

8 . At various times, during the period from approximately 1984 to date, private security services
have been hired by the City as follows:

At the former Social Services Department building for approximately one and one half years
during 1984 and 1985.
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Department of Public Works, at the City owned and operated Haviland Street and Webster
Street parking garages.

At the South Norwalk railroad station for at least the last five years.
The Norwalk Library since approximately 1990.
City Hall since its move to new quarters in 1988.

9. During this same period, extra duty work was performed by Norwalk police officers at the Library
in 1989 and 1990 and at City Hall during the same period.

10. In late October 1994, the City issued a Request for Proposals (RFP) for security guard services
at the Social Services Department and the Norwalk Library, returnable November 17, 1995. With
regard to the RFP for the Social Services Department, the scope of work requested was to “provide
security in the reception area . . . to deter any type of disruption which may occur. The presents [sic]
of a uniformed person in itself is most always sufficient to maintain order.” Ideal coverage,
depending on the cost, was to be during all working hours, five days a week. However, the RFP
noted that prior coverage with security personnel was 20 hours per week. Additionally, the City’s
RFP indicated it would consider using an armed or unarmed person for the position.

11. On December 27, 1994, the City authorized a contract with a private security service (Ex.~), but
no contract was entered into with that company .

12. Subsequently, on September 15, 1995, the City entered into an agreement with a private
contractor to provide “uniformed, unarmed security personnel for the reception area” for the Social
Services Department “in order to deter and control possible disruption in the Facility.” Working hours
were four hours a day, Monday through Thursday. Maximum payment to be made during the term
of the agreement was $11,500.

CONCLUSlONS  OF LAW

1. A unilateral change in a condition of employment involving a mandatory subject of bargaining is
a violation of an employer’s duty to bargain under Section 7-470(a)(4) of the Act, unless the
employer proves an appropriate defense.

2. Determination of the nature of police extra duty work concerns a matter central to the direction
and control of a police department, is a matter of managerial prerogative and determination, and does
not constitute a mandatory subject for bargaining. Therefore, a refusal to bargain over such
determination does not constitute a violation of Section 7-470(a)(4) of the Act.
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DISCUSSION

The Union asserts that the City, by authorizing and subsequently’ subcontracting security
work to non-bargaining unit individuals, the City violated its duty to bargain over a mandatory subject
of bargaining and thereby committed a prohibited practice under Section 7-470(a)(4) of the Act. In
support of this charge, the Union raises a number of claims not the least of which is that this case
must be decided under our analysis of our recent decision in City  of New Britain, Decision No. 3290
(1955). These claims may be summarized as follows: 1) a reading of Article 1, Section 2 and Article
17, Section 1, makes it clear that all extra duty work must be performed by bargaining unit members;
2) the work at the Social Services Department has been performed by bargaining unit members for
over nine years and that the present subcontracting varies significantly in kind and degree from what
has been done in the past; and 3) the loss of this work has had a dramatic adverse impact upon the
overtime opportunities of bargaining unit members.

The City, on the other hand, disputes the contention that the extra duty work performed at
the Department of Social Services is bargaining unit work, and furthermore, that the Department of
Social Services should be treated as an employer separate and distinct from the Police Department.

We turn initially to the threshold question of whether the extra work is a mandatory subject
of bargaining. In this analyses, the Board is guided by the discussion set forth in West Hartford
Board of llifucnfiotl  v.  DeCbrrrcy,  162 Conn. 566 (1972). In DcCorrrcy,  mpra, the court recognized
that an employer and union must bargain collectively in good faith with respect to wages, hours and
other conditions of employment. However, DeCorwcy  recognizes that the duty to bargain collectively
with respect to mandatory subjects conflicts with the concept of managerial prerogative and outlines
an area about which management need not bargain. The court, in DeCowcy, developed an analysis
for determining whether a subject must be collectively bargained. First, the issue must be a condition
of employment. Second, the issue must not relate to a public policy question fundamental to the
existence, direction and operation of the governmental enterprise. And third, the issue’s impact on
conditions of employment must outweigh the employer’s need for unilateral action without the
encumbrance of bargaining. We restated this balancing test initially in Tow  of Easl Haven,  Decision
No. 1279 (1973):

DeCortrcy  recognizes [that] there is an area of overlap between what traditionally had
been thought managerial functions and what concerns conditions of employment for
the employees. In drawing the line within that area between those [issues] that must
be bargained over and those which the employer may act on without bargaining a
balance must be struck. And in striking it the tribunal should consider . . . the
directness and the depth of the [issue’s] impingement on conditions of employment,

‘Although the  Union’s am~ndcd  complaint was filed prior to Scptcmhcr  15, 1995, the date of the  security service
contract bctwcen  the City and a private contractor, the Labor Board at its hearing received  testimony and received in
evidence an exhibit of that contract. The  City did not object  to the  prcscntation  of this cvidcnce.
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on the one hand, and on the other hand, the extent of the employer’s need for
unilateral action without negotiation in order to serve or preserve an important policy
decision committed by law to the employer’s discretion.

In Tmrl  of Ridgefield  (I’olice  Deprtmenl), Decision No. 1204 (1974),  we were presented
with the question whether a police department regulation governing the matter of outside employment
was a mandatory subject of bargaining: There we stated that:

When an employee organization has been designated as the exclusive bargaining
representative for a unit of municipal employees, it becomes the employer’s duty to
bargain with it in good faith “with respect to wages, hours and other conditions of
employment.” Section 7-470(c).

There, as here, the question is whether the employer’s activity restricted a condition of
employment of police officers. In Ridgefleield,  the board of police commissioners unilaterally
promulgated regulations which gave the commission the right to grant or deny outside employment
by police officers, and restricted outside employment by police officers to a maximum of sixteen
hours a week, “unless otherwise approved by the Police Commission.” Relying on the balancing test
of DeCotrrcy,  the Board found that the regulation restricting outside employment concerned a
“condition of employment” and was a mandatory subject of bargaining since “observance of the
regulation [was] by clearest implication made a requirement of continued membership on the police
force . . .” Id. p.3. The present case is inopposite. Here, unlike Ridgefield, we have no activity or
regulation restricting outside work by police officers. Nor do we have any rule or regulation
attempting to restrict the terms under which extra duty may be assigned or carried out by police
officers. Nor, as in Ridgefield, are we able to find that the City’s activity is by implication a
requirement of continued membership on the police force. In the instant case there is no unilateral
decision restricting outside employment by Norwalk police officers. Thus, applying the balancing test
outlined in DeCuurcy we find that the City has the power to determine without bargaining, what extra
work should be undertaken in the municipal system. However, the assignment of police officers  to
such extra work and the compensation of such extra work affecting salaries and other conditions of
employment are, to that extent only, mandatory subjects of bargaining. Unless the City has
contractually bound itself to make all available outside work available to police officers, it is clearly
within the management prerogative of the City to determine whether or not to assign such outside
work to police officers or to make another disposition of such work.2  Indeed, even applying the
balancing test laid down in DeCuurcy,  it is evident that the City’s decision in the instant case would
have no impact on, for example, the regular work week of Norwalk police officers.

Accordingly, we are guided by our decision in 7bwt1  of Hcmden,  Decision No. 2395 (1985).
There we held that extra duty work was a permissive not mandatory subject of bargaining and stated
that “the nature of extra duty work assignments that shall be carried out concerns a question which

20n~ such work has lxxn  assignncd  to the  police dqmrtmmt  thm, ofcoumc,  the rule  laid down in Ridgclicld  would
“PPlY.
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is central to the function of a police agency and determines the type of service the agency will
provide. As such, it concerns subject matter which “lie[s] at the core of entrepreneurial control.”

While it is true that in Hrrmden,  suprt~,  the extra duty work had been performed for an
outside contractor, whereas in this case the extra duty work in dispute has been performed for
another city agency, we do not think this distinction warrants a different conclusion. First, we note
that the work takes place off duty (after normal working hours), is voluntary, and that bargaining unit
members are not supervised by any member of the Police Department. While we recognize that an
off duty officer may exercise police powers during his off duty employment, an extra duty officer is
being paid to provide a presence at the work site to maintain order. We also find it significant that
the Social Services Department is responsible for paying for the extra duty work and not the Police
Department. Second, extra duty work is analogous in some respects to unscheduled overtime in that
it occurs after normal work hours and is voluntary. And we have long held the view that unscheduled
overtime is not a mandatory subject of bargaining which requires negotiations, C~Q  of Hartford,
Decision No. 1850, (1980). Therefore, on the basis of these facts, we see no reason to depart from
our holding in Hnmden,  supr.

The Union also raises a number of contractual issues to sustain its argument that extra duty
work is bargaining unit work. Specifically, the Union argues that Article 17 of the contract which
states in part “[a]11  extra duty work, both for the City and private organizations wishing to hire off
duty officers shall be performed by regular full time Norwalk Police Officers” compels a conclusion
that extra duty work is bargaining unit work which cannot be subcontracted without bargaining. W e
disagree. While it is axiomatic that a failure to bargain over a mandatory subject of bargaining
constitutes a refusal to bargain in good faith, a failure to bargain regarding a permissive subject of
bargaining does not result in a violation of the Act. Certainly, parties to a collective bargaining
agreement may include a permissive subject of bargaining in a contract and an employer’s failure to
abide by such a provision may render it liable for a breach of contract. However, it is equally clear
that a permissive subject of bargaining included in a collective bargaining agreement is not converted
into a mandatory subject merely by its inclusion in the collective bargaining agreement. Thus, a
unilateral midterm modification of a permissive subject of bargaining that has been included in a
collective bargaining agreement does not constitute a prohibited practice. Allied and Alkaline
Workers Locnl V. Pittsburgh P/ate  G’lnss Co., 404 US 157, 787 LRRM 2974 ( 1971).3  Further, the
Union points to the remainder of that provision which provides that “The Chief of Police may order
a regular fir11  time Norwalk Police Officer to [do] said work.” The argument that the authority of the
Police Chief to order police officers to report for extra duty work impacts a condition of employment
of Norwalk police officers fails to recognize the fact that this provision has no import as to extra
work which has not been assigned to the Police Department by the City (or by private parties).

The numerous other arguments raised by the Union assume incorrectly that extra duty work
is a mandatory subject of bargaining. Because we find that the subject of extra duty work as

)wc  do not apply this analysis to casts  involving our contract rcpudintion  theory. Since the Union has not raised
repudiation  as an issue,  WC  Icavc this question  Ibr  another  day.

6



described in this case is not a mandatory subject of bargaining, we find that these arguments,
including the argument that City of New Britain, supra,  controls, are not relevant to the disposition
of this case. We accordingly dismiss the Union’s complaint.

ORDER
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor

Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS
s/John H. Sauter
John H. Sauter
Chairman

s/C.  Ravmond Grebey
C. Raymond Grebey
Board Member

s/Richard M. McCostis
Richard M. McCostis
Board Member
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CERTIFICATION

I hereby certitjl  that a copy of the foregoing was mailed postage prepaid this 16th day of
December, 1996 to the following:

Attoreny Sara Oley
Assistant Corporation Counsel
City of Norwalk
125 East Avenue
P.O. Box 5125
Norwalk, Connecticut 06856

Attorney Robert Murray
290 Pratt Street
Meriden, Connecticut 06450

Frank J. Esposito, Mayor
City of Norwalk
125 East Avenue, P.O. Box 5125
Norwalk. Connecticut 06856-5 125

Rick Quittell, Personnel Director
City of Norwalk
125 East Avenue, P.O. Box 5 125
Norwalk, Connecticut 06586-5 125

Peter Gernat, Staff Representative
Council 15, AFSCME ,
290 Pratt Street
Meriden, Connecticut 06450

John  W. Kingston, Agent ’
CONNECTICUT STATE BOARD OF LABOR RELATIONS
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