
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

IN THE MATTER OF
NORWALK BOARD OF EDUCATION

-and-

LOCAL 1042, COUNCIL 4, AFSCME
AFL-CIO

DECISION NO. 3455

NOVEMBER 25, 1996

CASE NO. MPP-16,394

APPEARANCES:

Attorney Nathaniel Brown
for the School Board

Attorney J. William Gagne
For the Union

DECISION AND DISMISSAL OF COMPLAINT

On May 19, 1994, Local 1042, Council 4, AFSCME, AFL-CIO (The Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Norwalk Board of Education (the School Board) had engaged in practices prohibited
by $ 7-470 of the Municipal Employee Relations Act (the Act). Specifically, the Union alleged
that the School Board had hired outside contractors to perform carpentry and electrical work that
had previously been performed by bargaining unit members.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on May 3; 1996. Both parties appeared, were represented and allowed to
present evidence, examine and cross examine witnesses and make argument. Both parties filed
post hearing briefs which were received by the Labor Board on June 11, 1996. Based upon the
entire record before us, we make the following findings of fact, conclusions of law and we dismiss
the complaint.



FINDINGS OF FACT
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2.
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The School Board is an employer within the meaning of the Act.

The Union is an employee organization within the meaning of the Act and at all times
material has represented a unit of custodians and maintenance employees employed by the
School Board.

The School Board and the Union are parties to a collective bargaining agreement covering
the period from July, 1,1992  to June 30.1997.

Sometime in May of 1994, the School Board put up a wall at Briggs High School. This
wall reduced the size of the kitchen by half and converted the remaining area into a child
care center. As a part of this conversion, the School Board created two lavatories.

This project required sheetrocking the walls, some plumbing work and finish carpentry.
There was no clear evidence presented as to whether outside contractors performed any
of this work.

Over the years, both bargaining unit members and subcontractors have worked on the
same construction project. For example, if an outside contractor constructed an addition,
the finish work (the painting and the trim work) would be completed by bargaining unit
members.

Special projects, however, would be performed exclusively by outside contractors. For
example, a special project would include the cutting out of wall out such as a cement
block wall and putting in a steel header. Such a project requires special tools which the
School Board does not possess.

Since at least 1990, the School Board has used outside contractors extensively for
electrical and carpentry work.

The 1992-1997 collective bargaining agreement between the parties allows the School
Board to contract out pest and vermin control, and extermination, work that had
previously been done by members of the local.

The School Board’s records of expenditures from its normal operating budgets in 1990,
1991 and 1992 include numerous contracts with outside contractors including many
instances of carpentry and electrical work that could have been done by members of the
bargaining unit. For example, in September and October, 1992 an outside contractor
installed bathroom partitions at Brian McMahon  School; in October, 1992 an outside
contractor secured outside siding at Marvin School; in November, 1992 an outside
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contractor repaired sliding doors and framed a wall and door at Marvin School; in
November, 1992 an outside contractor provided labor, materials and equipment to repair
outside lights and install new lights; in November 1992 an outside contractor installed
sheetrock and taped it at Norwalk High School, and installed a door and locks at
Columbus School; in December, 1992 sliding doors were repaired and locks installed at
the Science Resource Center and shelving units were installed at Norwalk High.

CONCLUSIONS OF LAW

1 . Prior to the Labor Board’s decision in City of New Britain, Decision No. 3290 (April 6,
1995),  in the absence of an adequate defense, an employer committed an illegal refusal to bargain
and a prohibited practice under the Act when it unilaterally transferred to non-bargaining unit
personnel work that had been performed exclusively by bargaining unit employees in the past.

2. Absent exceptional circumstances, the standard enunciated in City of New Britain, Decision
No. 3290 (1995) will not be applied retroactively to cases in which the action complained of
occurred prior to April 6, 1995.

3. The union has failed to meet its burden that the work performed at Briggs School in May of
1994 was performed by outside contractors.’

DISCUSSION

Before reaching the merits of the case, we must first determine the proper standard of
analysis. In our decision in Nuugutuck  Boml of Educntion,  Decision No. 3340 (1995) we stated
that “... absent exceptional circumstances, we will not retroactively apply the New Britain
standard to cases in which the actions complained of predate April 6,1995”,  Nuugutuck  at 5. In
the present case, the facts alleging a change predate April 6, 1995 and the Union has made no
argument as to why the New Britain analysis should apply. Therefore, we will follow our earlier
line of “shared work” cases. Under this analysis, an employer does not violate the Act if it can
demonstrate that the work in question has been shared between bargaining unit and nonbargaining
unit personnel. Nuugutuck,  supru.

In the present case, the Union argues that since 1994 the School Board has been using
outside contractors to perform the bargaining unit’+in  house work without negotiations. Union
President, John Mosby, testified that when the School Board undergoes a major renovation or a
capital improvement such work is performed by an outside contractor, but other work is
performed by bargaining unit members. This testimony was clearly rebutted by the School
Board’s witnesses who testified credibly that carpentry and electrical work has historically been
performed by both bargaining unit members and outside contractors. Such use of outside

‘Assuming arpendo  that the work perfomed  in May, 1994 was perfornxd  in part by outside contractors,
there was no evidcncc  that this work was ever  esclusively  bargaining unit work.
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contractors depended upon not only the workload of the employees in the bargaining unit but also
on the difficulty  of the work to be performed. This testimony is supported by the documentary
evidence which reveals that the School Board used outside contractors to perform routine
electrical and carpentry work. In Finding of Facts No. IO, we have listed some examples of
contracts detailing the type of work performed by outside contractors. A review of these
examples clearly show that these contracts were not for major renovations or capital
improvements but for regular maintenance work. Thus, we conclude that the work in dispute was
shared. Accordingly, we dismiss the complaint.2

%I  Norwalk Board of Education, Decision  No. 3406 (1996) our successors found that a complnint ftlcd by this
Local was an abuse of tbe  Board’s processes  because there was no evidcncc  prcscnted  in support of its complnint. The
Board warned that future instonccs  by this complainant  without any cvidcnce would lead to financial assessments.
However, Decision No.3406 was  issued  on June  7, 1996. In this cnsc, the pnrties  had completed  the presentation of
evidence on May 3, 1996, and submitted  briefs on June 11,  1996. Thus, the Union already  presented  its case in Case
No. 16,394 prior to the issuance of Decision  No. 3406. However, this I3od  shares the concerns of the successor Board
regarding abuse of process. Thcrcfbrc,  all cases filed by tbis Local and heard  by this Bonrd subsequent  to the issunnce
of Decision No. 3406, where  the complaint is not supported  by any cvidcnce, we will consider  imposing tinnncinl
assessments.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.
CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthony Sbona
Anthony Sbona
Board Member

s/Antonia  C. Moran
Antonia C. Moran
Board Member
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CERTIFICATION

I hereby certifjl  that a copy of the foregoing was mailed postage prepaid this 25th
day of November, 1996 to the following:

Attorney Nathaniel Brown
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06 105-4286
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Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

Dr. Ralph Sloan, Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001

Dr. Michael L. Muro
Assistant Superintendent of Schools
125 East Avenue
Norwalk, Connecticut 06852-600 1

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

President John Mosby
Local 1042, AFSCME
15 Adamson  Avenue
South Norwalk, Connecticut 06854

Katherine C. Foley
Acting Agent
Connecticut State Board of Labor Relations


