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DECISION AND DISMISSAL OF COMPLAINT

On December 10, 1993, Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Norwalk Board of Education (the School Board) had engaged in practices prohibited by
0 7-470 of the Municipal Employee Relations Act (the Act). Specifically, the Union alleged that
the School Board had hired outside contractors to perform maintenance work on the emergency
electrical lighting system.

After the requisite preliminary steps had been taken, the matter came before the Board for
hearings on June 5, 1995, May 3 and May 23, 1996. Both parties appeared, were represented and
allowed to present evidence, examine and cross examine witnesses and make argument. Both
parties filed post hearing briefs which were received by the Labor Board on June 11, 1996. Based
upon the entire record before us, we make the following findings of fact, conclusions of law and
we dismiss the complaint.



FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all times
material has represented a unit of custodians and maintenance employees employed by the
School Board.

3. The School Board and the Union are parties to a collective bargaining agreement covering
the period from July 1, 1992 to June 30, 1997.

4. The School Board has installed emergency exit lighting in each of the City’s schools.
These lights operate on either an alternating current (A/C) or direct current (D/C) and are
illuminated at all times. If the regular electric supply is not working, the emergency lights
provide a battery operated backup which brings D/C power to the system.

5. The buildings’ exit lights run on A/C power, with 120 volt A/C bulbs. When these bulbs
burn out, the custodians who are bargaining unit members are responsible for replacing
them.

6. When the A/C power is lost, the emergency lighting system supplies D/C power to a
separate twenty four volt bulb in the exit sign.

7. Presently, the School Board has a contract with Dual-Lite, an outside electrical firm to
perform tests on the emergency lighting system in the Schools. This testing takes place
twice a year at each of the schools in the system. As a part of this process, Dual-Lite
transfers all lights to the D/C power supply to make sure they are illuminating and replaces
any bulbs that are burnt out. In addition, Dual-lite cleans all contacts and checks all
wiring, fuses  and batteries. Dual-lite will also replace any worn parts. This process takes
an average of 90 minutes to perform.

8. The School Board, since at least 1986, has had various outside contractors perform
annual tests and inspections of the emergency lighting system. In fact, the union was
aware of this work being performed and did not object to it.

9. In 1990, the School Board employed one electrician who was a member of the bargaining
unit. At the time of this hearing, the School Board employed two electricians.
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CONCLUSIONS OF LAW

1 . Prior to the Labor Board’s decision in C@ ufNeru  I.ritain, Decision No. 3290 (April 6,
1995),  in the absence of an adequate defense, an employer committed an illegal refusal to bargain
and a prohibited practice under the Act when it unilaterally transferred to non-bargaining unit
personnel work that had been performed exclusively by bargaining unit employees in the past.

2. Absent exceptional circumstances, the standard enunciated in City of New Britain,
Decision No. 3290 (1995) will not be applied retroactively to cases in which the action
complained of occurred prior to April 6, 1995.

3. In the present case, there has been no change in the School Board’s practices regarding
the inspection of emergency exit lights and the replacement of defective light bulbs in the course
of these inspections.

DISCUSSION

Before reaching the merits of the case, we must first determine the proper standard of
analysis. In our decision in Nuugatuck  &md of Education, Decision No. 3340 (1995),  we
stated that “... absent exceptional circumstances, we will not retroactively apply the New Britain
standard to cases in which the actions complained of predate April 6,1995”.,  Nnugntuck  nt  5. In
the present case, the facts alleging a change predate April 6, 1995 and the Union has made no
argument as to why the New Britain analysis should apply. Therefore, we will follow our earlier
line of “shared work” cases.

The question before us is whether the maintenance and repair of the emergency lighting
system was performed exclusively by members of the bargaining unit. The Union argues that the
School Board subcontracted what had been exclusively bargaining unit work to non-bargaining
unit members. The School Board argues that the testimony failed to provide any credible
evidence that the School Board unilaterally subcontracted the lighting work. We agree with the
School Board and dismiss the complaint.

The only testimony that this work had been exclusively bargaining unit work was provided
by union president, John Mosby. His testimony fails to support the Union’s allegation. Mosby
testified that the head custodian performs a!! of the maintenance on the exit lights. When asked to
explain in his own words the specific type of maintenance he performed, Mosby’s description
was limited to the changing of bulbs: His testimony follows:

“ The maintenance-- the exit light is up there-- I’m in my school, I man my school. I have
to go there. They send out a memorandum from the Fire Department saying they coming
to the school to test the exit lights, if it’s not burning they write you up a fine. So what I
have to do every morning, I have to go to my school and check there. And sometimes the
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principal will be with me, and he’ll say “ John, see that light up there.” And I would go
get my ladder and I would take out the bulb and put the new bulb in. The little bulbs you
screw up in them.”

In contrast to the above testimony, the School Board’s witnesses credibly testified that
they have at least since 1986, had outside contractors come and perform annual maintenance of
the emergency lighting system. Moreover, they have submitted documentation in the form of
contracts and vendor invoices in support of that testimony. In fact, Mosby admitted that outside
contractors prior to Dual-Lite had performed the maintenance of the emergency lighting system in
question. Although Mosby qualified his testimony stating that there existed separate agreements
between the union and the School Board on this issue, these separate agreements were not
submitted into evidence.’

There are several other aspects of Mosby’s testimony which undermines his credibility.
First, Mosby testified that the maintenance work on the emergency lighting system only takes ten
minutes. Yet, the School Board’s witnesses credibly testified that the testing aspect of the system
as performed by Dual-lite took at least 90 minutes. It is simply not credible to believe that Mosby
could perform the testing of the system in ten minutes when it took other professional electricians
90 minutes to complete the test. Moreover, Mosby testified that the subcontracting of this work
has taken work away from the bargaining unit. While the removal of work from the bargaining
unit is not a element of the union’s prima facie case under our shared work doctrine, we address it
simply because it goes to the credibility of Mosby’s testimony. The evidence reveals that in 1990
the School Board employed one electrician who was a bargaining unit member. At the time of
this hearing, the School Board employed two electricians. From this evidence it is most difftcult
to accept Mosby’s blanket statement that his bargaining unit has lost work due to subcontracting
the maintenance of the emergency electrical lighting system. Thus we can conclude that the work
of maintaining and repairing the emergency lighting system was never exclusively bargaining unit
work. In fact, there is no credible evidence that the union ever performed this type of work in the
past. Accordingly, we dismiss the complaint.

c

.

‘Even  if the union prescntcd  cvidcnce  to show that the subcontracting was for a limited duration and would not
serve as precedent for any future  action, the clear fact remains that the work in question was never exclusively pa-formed
by members of the bargaining unit.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona
Board Member

s/Antonia  C. Moran
Antonia C. Moran
Board Member
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