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Attorney Donald W. Strickland
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Attorney Andrew J. Morrissey
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DECISION AND DISMISSAL OF COMPLAINTS

On June 6, 1994 Local 15, Connecticut Independent Labor Union (the Union) filed a
complaint (MPP-16,432) with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Town of Bloomfield  (the Town) had engaged in practices prohibited by $7-470  of
the Municipal Employee Relations Act (the Act or MERA). Specifically, the Union alleged that the
Town had unlawfully refused to honor agreements to upgrade the position of employee Barbara
Peruta, resulting in the elimination of Per-ma’s  position and her impending layoff.

On February 14, 1995 the Union filed another complaint (MPP-17,018) with the Labor Board
alleging that the Town had violated a settlement agreement in two previous Labor Board cases (MPP-
15,630 and MPP-16,563) and had failed to recognize Peruta as a member of the bargaining unit by



failing to deduct dues from her pay and by failing to comply with the notice provisions of the
collective bargaining agreement between the parties. The Union alleged that by these and the actions
complained of in MPP-16,432 the Town was continuing a campaign of discrimination against Peruta
because of her Union activities. On March 14, 1996 the Union amended its complaint in Case No.
MPP-17,O 18 to delete the allegation concerning deduction of Union dues.

After the requisite preliminary administrative steps had been taken, the matter came before
the Labor Board for a hearing on January 9, March 1 and March 26, 1996. Both parties appeared,
were represented and allowed to present evidence, examine and cross examine witnesses and make
argument. Both parties filed post hearing briefs, the last of which was received by the Labor Board
on May 21, 1996. Based on the whole record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaints.

FINDINGS OF FACT

1. The Town is an employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and at all material times has
represented certain clerical and other employees of the Town.

3 . The Town and the Union are parties to a collective bargaining agreement with effective
dates of July 1, 1993 through June 30, 1996.

4. Barbara Peruta was employed by the Town of Bloomfield  for several years in the position
of Communications Coordinator. She was located in the Town Manager’s office and her duties
consisted primarily of operating a switchboard and directing calls. Peruta was a member of the Union
and was one of several employees deeply involved in a prior Labor Board matter concerning the
organizing effort of the original union representative.

5. In approximately June 1993, the Town announced that it was changing to an automated
voice mail system and introduced the system in the summer of 1993.

6. Following the introduction of the voice mail system, Peruta’s duties were virtually
eliminated. Peruta began performing clerical work for other offices, including the Personnel offtce
and the Finance department and continued to do so until Spring, 1994.

7. In or about January, 1994, Peruta met with Union representative Wayne Gilbert, Town
Manager Louie Chapman and Assistant Town Manager Keith Harrigan to discuss the impacts of the
elimination of the Communications Coordinator’s job duties.

8. At the meeting, it was agreed that Peruta’s duties had changed and the Union requested
that Peruta be upgraded. The parties discussed the possibility of having Peruta perform duties as a

2



“floater” in which she would work for various departments. No final agreement was reached
concerning the upgrade request and Chapman instructed Harrigan to survey different departments
regarding their need for a “floating” clerical position.

9 . Following the January, 1994 meeting, Chapman raised the idea of creating a floating
clerical position to the Finance subcommittee of the Town Council. The subcommittee did not
approve the idea.

10. In the past, at least two employees, Nancy DiNapoli and Eleanor Farber, were given
increases in pay grades without Town Council approval. Former Town Manager Stenhouse upgraded
secretary Bainie Wild to the position of Executive Assistant, a controversial action which required
an opinion by the Town Attorney as to its legality.

Il. Following the Finance subcommittee’s rejection of the idea of a floater, Gilbert sent to
Chapman a rough draft of an agreement “for discussion purposes”, concerning a floating clerical
position. Chapman responded by letter dated February 14, 1994 indicating that he had asked
Harrigan to gather information about the position from department managers.

12. In February and March, 1994, Harrigan and Chapman received input from department
managers regarding the use of a floater. By memo dated April 5, 1994, Chapman informed the
Personnel Officer and the Finance Director that any implementation of the idea should be held off
until after an anticipated move of some Town offices in May, 1994.

13. In Spring, 1994, Chapman included in his proposed budget to the Town Council both
the position of Communications Coordinator and the requested position of floater. Both positions
were eliminated by the Council during the budget process in spite of Chapman’s recommendations
to the contrary. The positions were eliminated as part of the Council’s efforts to get a budget passed
by the taxpayers.

14. By letter dated June 7, 1994 Peruta was informed by Chapman that her position of
Communications Coordinator was eliminated as of July 15, 1994 and that her proposed termination
was scheduled to take effect at the end of the fiscal year. By separate letter also dated June 7, 1994
Chapman offered Peruta a long term temporary position in the Town Assessor’s office at a pay rate
of $13.12 per hour. The assignment was to assist with the preparation of the “Grand List”.

15. Due to the nature of the work that Peruta was performing for the Assessor’s ofice, the
Union filed a complaint with the Labor Board (MPP- 15,563) requesting that the temporary position
be included in the bargaining unit and that Peruta be paid an increased rate of pay. By settlement
agreement dated December 1, 1994, the parties agreed that the temporary assignment was considered
a bargaining unit position and that Peruta be made whole for any losses resulting from her placement,
on July 15, 1994, in the non-bargaining unit temporary position.

16. On November 30, 1994 the Labor Board issued its decision in Town of Bloomfield,  Dec.
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No. 3255 (1994) in which it was found that the Town had committed certain prohibited practices
involving the treatment of Peruta and employees Fran Wiggins, Susan Archer and Diana Watters
because of these employees’ involvement with organizing a union in their workplace. Neither Town
Manager Chapman nor Finance Director William Bailey were involved in that case.

17. In early January, 1995 Peruta met again with Gilbert and Chapman to discuss her job
status. At that meeting the parties came to an agreement to upgrade Peruta to a position called
“Administrative Clerk” and to increase her pay grade to a PT-10 retroactive to January 1, 1994. The
agreement included the following clause:

9. The Town Council shall vote on this agreement at its January 9, 1995, Council meeting.

18. At its January 9, 1995 meeting the Town Council rejected the agreement in spite of
Chapman’s and Gilbert’s requests that it be approved.

19. Near the end of January, 1995 Town Finance Director Bailey requested permission from
Chapman to lay off Peruta because the “Grand List” project would be completed at the end of that
month. Chapman approved Per-ma’s  lay off and she was given a two week notice of lay off. The two
week notice was rescinded when the Town realized that the Union contract required a six week
notice of lay off. A revised notice was issued to Pet-ma.

20. After issuing the six week notice of lay off, Bailey told Peruta that she should not report
to the office any more and that the Town would pay her for the six weeks. Chapman made the final
decision to terminate Pet-ma  immediately with six weeks pay because he felt it was better for everyone
and did not want to give Peruta or any one else any hope that the position would continue any longer.

2 1. Town Assessor Marsele was opposed to paying Peruta for six weeks and not allowing her
to work. He expressed his opinion to Bailey who said that Peruta was behaving like “Diana Watters”
and had been complaining too much. By these remarks Bailey was referring to Per-ma’s  Union
activities.

22. Bailey’s remarks were not made in the presence of any bargaining unit members or other
employee within the meaning of the Act and were not repeated to Chapman who made the final
decision about Peruta’s  termination.

CONCLUSlONS OF LAW

1. The Town did not discriminate against Barbara Peruta because of her Union activities.
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MPP-16.432
DISCUSSION

The Union first argues that there existed an agreement, in January 1994, to upgrade Peruta
and that the failure to do so before June, 1994 resulted in her lay off when the position of
Communications Coordinator was eliminated by the Town Council. According to the Union, if
Peruta had been upgraded prior to the elimination of her position, she would have had bumping rights
and would not have lost her job. The Union claims that the failure to upgrade Pet-ma  was in retaliation
for her Union activity.

The Town argues that no agreement existed to upgrade Peruta and that, although the Town
Manager made every effort to find a mutually satisfactory solution to this situation, his efforts were
unsuccessful. In this case, we find no violation.’

It is well established that in a case which contains allegations of discrimination or retaliation
against an employee for engaging in protected activities, the burden is on the charging party to prove
that the respondent’s actions were motivated by the individual’s protected activity. As we stated in
Connecticut Yankee Catering Co., Inc,, Dec. No. 1601 (1977) the discrimination or retaliation must
be “shown by substantial evidence but this need not consist in direct evidence of improper motive.
Such direct evidence is rarely available and the Union is entitled to the benefit of any inferences that
are reasonable under the circumstances and that are in fact drawn by the Board”. In a case where
the parties allege different reasons for the employer’s actions, it is incumbent upon the complainant
to establish, as a prima facie case, that the employee’s protected conduct was a substantial or
motivating factor in the employer’s decision. Only if the complainant is able to make such a showing
does the burden shift to the employer to demonstrate, as an affirmative defense, that the decision
would have been the same even in the absence of protected conduct. Windsor Locks Police
Department, Dec. No. 2836 (1990) citing Wtight  Line, 25 1 NLRB IO83  (1980). A prima facie case
includes proof that: 1) the employee engaged in protected concerted activities; 2) the employer had
knowledge of those activities; and 3) the employer harbored anti-union animus. Franklin Board of
Education, Dec. No. 3368 (1996); City of Bridgeport, Dec. No. 3371 (1996).

In this case, the Union has failed to establish a prima facie case of discrimination. Although
it was common knowledge in 1993 and 1994 that Peruta had been among the original union
organizers in 1989 and 1990, and that she was a named alleged discriminatee  in the then-pending
Labor Board case, there is no other evidence that the employer harbored anti-union animus in the
Winter and Spring of 1994 when the parties were attempting to upgrade Peruta. In this regard, the
primary management member involved in the attempt to upgrade her position was Chapman, an
individual who was not employed by the Town when the original organizing campaign took place and

‘In its brief,  the IJnion  also  makes an allegation  that kruta  was discriminated  against bccausc  the  Town did
no1  pay her a higher  wage  for the  period  Dcccmbcr 1993 through July 1994  cvcn  though she  was working “out of class”.
This is not an allegation  in the IJnion’s  complaints and we find that thcrc  is no cvidcncc to support this claim now.
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about whom there is no evidence indicating an illegal motive. All the evidence on this record
supports the conclusion that Chapman is a credible witness and that he diligently worked to upgrade
Peruta in good faith and with the hope that she would be able to retain her position with the Town.
Nowhere in this record is there any indication that Chapman harbored any anti-union animus and in
fact all the evidence shows that Chapman spent considerable time trying to establish a position for
Peruta.

Likewise there is no indication that the Town Council harbored animus at this time. In fact,
we have little information concerning the Council’and do not even know if it is the same Council
which presided when the original Union campaign took place. The only possible support for a finding
of anti-union animus is that the previous prohibited practice complaint was still pending before the
Labor Board in the Spring, 1994 when the Town Council made the decision to eliminate the
coordinator’s position and to not create the floater position. Lacking any other evidence of illegal
motive and taking into account that individuals such as former Town Manager Stenhouse and Bainie
Wild (two of the management members primarily involved in the previous case) were not involved
in the current matter, we conclude that there is no evidence of anti-union animus at the time of the
events in this case.

Even assuming, arauendo, that we may infer anti-union animus from the previous hotly
contested Union campaign, we still find that the Town did not here discriminate against Peruta.
Specifically, we find that there was no final agreement in January, 1994 to upgrade or promote Peruta
to a new position of floater. In this regard, the evidence shows that, after the January, 1994 meeting,
Chapman was still investigating the manner in which such a position would be utilized. While it is
clear that the parties to that meeting all supported a new position for Peruta, the evidence simply does
not support a conclusion that it was a “done deal” at that time. Further, the fact that Chapman sought
Town Council approval for the position is not evidence of a bad motive. Even if he technically did
not need Council approval (a conclusion we do not make), the previous controversies surrounding
promotions such as that of Bainie Wild, indicate that his decision to involve the Council was
reasonable. We also take into account the fact that Chapman immediately found a long term
temporary position for Peruta in an attempt to, at least, delay her lay off. This action is not consistent
with a desire to get rid of an employee because of her union activity. Thus, not only do we find that
there was no binding argument regarding Peruta’s promotion, but there is also no evidence that any
of Chapman’s actions regarding Peruta were illegally motivated.

Finally, the evidence supports a conclusion that the Council’s reason for rejecting Chapman’s
request for a new floater position was the need to get an acceptable budget passed, not the desire to
discriminate against Peruta. The fact that a surplus in the budget eventually occurred does not change
the fact that there is no evidence to support a conclusion that the Council was illegally motivated at
the time the decision was made to eliminate the Communications Coordinator’s position and to reject
the request for the floater position. For all the above reasons, we conclude that the Town did not
discriminate against Peruta in 1994 when it refused to create the position of floater and when her
position as Communications Coordinator was eliminated.
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MPP-17018

In this case, the Union contends that the Town violated its settlement agreement in Labor
Board case numbers MPP-15,630 and MPP-15,563 by failing to recognize Peruta as a bargaining unit
member when it retused  to comply with the six week lay off notice in the Union’s contract. The Union
also alleges that the final decision to lay off Peruta as well as the decision to not allow her to work
during the six week notice period constitutes a continuing campaign to discriminate against Peruta
because of her activities on behalf of the Union.

We first find that the Town did not fail to abide by the settlement agreement. The Town did
give Peruta six weeks notice of her lay off. In this regard, the Town notified Peruta of her lay off and
then paid her for six more weeks. We conclude that the lay off notice provision of the contract does
not require the Town to allow the employee to actually work. Rather, we believe the contractual
notice provision is designed to protect an employee from a sudden loss of pay with no time in which
to search for alternative employment. Here, the employer provided the employee with the requisite
six weeks of pay. It merely let her go before the end of the six week period. There is no contractual
violation and thus, there is no failure to abide by the settlement agreement which recognizes Peruta
as a bargaining unit member.

The Union also claims that by terminating Peruta’s employment and not allowing her to work
during the six weeks notice period, the Town discriminated against Peruta because of her continuing
Union activities. In support of its theory, the Union points to several factors. First, Peruta had
continued to complain about such things as her Union standing during the Fall and Winter of
199411995, causing the employer to include her in the bargaining unit and increase her pay. Also the
Labor Board decision in the previous prohibited practice complaint was issued at the end of
November, 1994 in which the Labor Board found that several of the actions of the Town constituted
violations of the Act and in which Peruta was specifically found to have been discriminated against
by Bainie Wild. Finally, the Union presented evidence that Finance Director Bailey compared Peruta
to Union activist Diana Watters when he was speaking to Assessor Marsele about the reasons why
Peruta was not allowed to work during the six weeks of her lay off notice period.

Using the analysis set forth previously in this decision concerning discrimination claims, we
find that in this particular circumstance, the Union has presented a prima facie case. Specifically,
Peruta continued and indeed increased her Union activities prior to her final lay off and the employer
was well aware of her activities since it resulted in her achieving Union membership and a higher pay
scale in her temporary job. Further, we find that Bailey harbored animus toward Peruta because of
these activities. In this regard, we find that Bailey’s reference to Watters during his conversation with
Marsele constitutes a remark about Peruta’s Union activities. Watters was a vocal Union activist who
was very involved in the prior Labor Board case. Further, when asked during the Labor Board
hearing to explain his reference to Watters, Bailey said that he was not referring to Union activities
but rather to Peruta’s increasing complaints. However, when asked to identity which complaints he
was referring to, Bailey identified Peruta’s complaints to the Union about her status, pay grade and
dues deductions. Thus, Bailey admitted that his displeasure with Peruta stemmed from her Union
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activities. Thus, we find that Bailey harbored anti-union animus.

We do not, however, find that the Town violated the Act because we find that the Town has
successfully rebutted the Union’s claims and shown that the actions would have been taken even
absent Bailey’s sentiments. Specifically, we find that Chapman, not Bailey*, made the final decision
regarding Peruta’s termination. Although Bailey may have harbored his own suspect reasons for
wanting Peruta gone from the workplace, he did not relay those sentiments to Chapman. Instead,
Bailey told Chapman that the grand list project was completed and that he did not want to continue
to encourage Peruta, Marsele or anyone else to believe that Peruta might be retained further. Given
the history of this matter in which Peruta’s employment was “resurrected” several times, it was not
unreasonable for Chapman to believe that such were the real reasons for Bailey’s recommendation
nor was it unreasonable for Chapman to base his decision on these factors. Further, there is no
dispute that Peruta was hired specifically to help with the grand list and that this project was over at
the end of January, 1995. We find that Chapman relied on these factors in making his decision to
finally lay off Peruta and to let her go before the end of her notice period.

As we discussed above, Chapman is a reliable witness about whom there is no evidence of
illegal motivation. The fact that the Assessor’s office was busy and that Pet-uta could still have been
used in some capacity does not change our minds. The undisputed testimony from Marsele and
others was that the Assessor’s budget did not contain any additional funds to support Peruta’s
continued employment. Regardless of the 1994 surplus or the fact that certain other employees had
been recalled from lay off, the fact remains that the task for which Peruta was retained after  the 1994
elimination of her position was at an end and the Council had rejected the idea of a new position for
her. Since we have found that Chapman is a most reliable witness who did not harbor any anti-union
animus and we find that he, not Bailey, made the final decision about Peruta, we conclude that Peruta
was not laid off in retaliation for her Union activities.

To the extent that the Union is claiming a violation in the Town Council’s rejection of the
January, 1995 agreement concerning Peruta, we find there is insufficient evidence to support a
conclusion that the Council’s rejection was motivated by anti-union animus.

Finally, we do not find a separate violation in Bailey’s anti-union remarks to Marsele because
the remarks were made to another member of management, outside the presence of any bargaining
unit employees and therefore, did not constitute illegal restraint or coercion of employees in their
collective bargaining rights.

Based on all of the above, we dismiss this complaint.

‘We  have discredited  Dailey’s  testimony about his own power  in the  decision  making process because we find
him to hc  generally  an unrcliablc witness  and cspccially  so when compared  with the crcdiblc testimony of Chapman.
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ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby ORDERED that the complaints filed herein be, and
the same hereby are, DISMISSED.

CONNECTKUT  STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Wendella Battey
Wendella Battey
Board Member

s/Richard M. McCostis
Richard M. McCostis
Board Member

9



CERTIFCATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this th day of
September, 1996 to the following:

Attorney Donald W. Strickland
Siegel, O’Connor, Schiff & Zangari, P.C.
370 Asylum Street
Hartford, Connecticut 06 103

Attorney Andrew J. Morrissey
Thomas Neary Building
203 Church Street, P.O. Box 3 1
Naugatuck, Connecticut 06770

Louie Chapman, Town Manager
Town of Bloomfield
800 Bloomfield Avenue
Bloomfield,  Connecticut 06002

Wayne Gilbert, Director
CILU
36B Kreiger Lane, P.O. Box 938
Glastonbury, Connecticut 06033

Agent
Connecticut State Board of Labor Relations
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