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DECISION ON OBJECTIONS AND
CERTIFICATIOti  OF REPRESENTATIVE

On February 2, 1996, the Connecticut Independent Labor Union (CILU) filed a petition
with the Connecticut State Board of Labor Relations (the Labor Board) seeking to represent
all employees employed by the Town of Hamden  (the Town) working “20 hours or more per
week and those persons employed as crossing guards”. The petition also sought to decertify
Local 1303-030 Council 4, AFSCME, AFL-CIO (Council 4) as the exclusive bargaining
representative of these employees.
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On March 15, 1996, Board Agent, John W. Kingston issued an Order of Election and
informed the parties that objections must be postmarked no later than April 3, 1996. On
March 18, 1996, Kingston issued a corrected Order of Election to determine whether all
Town Hall employees, including crossing guards, desired to be represented by CILU or
Council 4, AFSCME, AFL-CIO. On April 3, 1996, Council 4 filed a brief objecting to
CILU’s petition as untimely. The only objection raised in its brief was that the word
“between” as used in Section 7-471-8(b) of the Regulations of Connecticut State Agencies
required the conclusion that the window period excluded both the 180th and 150th day prior
to the expiration of the collective bargaining agreement thereby narrowing the window period
from a 30 day period to a 28 day period. An election was held on April 18, 1996. On April
22, 1996, CILU filed a Motion to Dismiss Council 4, AFSCMEs  objections as untimely
filed.

Based upon Council 4’s objection and pursuant to Conn. Gen. Stat. 5 7-471, the Labor
Board determined that a hearing would be scheduled to hear Council 4’s objections and
CILU’s motion. During the scheduling of this cast  for a hearing the parties agreed to waive
a formal hearing and instead have the Labor Board decide the cast based on a full stipulation
of facts, exhibits, and briefs. On June 24, 1996, the Labor Board received an agreement
from the parties waiving a formal hearing and stipulating to all the facts and exhibits relevant
to this dispute. Roth CILU and Council 4 filed written briefs, which were received on July
17, 1996. The Town did not file a brief.

Based upon the record before us, including the stipulation of facts and exhibits, we
dismiss Council 4’s objections to the election and certify CILU as the exclusive bargaining
representative.

STIPULATED FACTS

1. The Town of Hamden  is a municipal employer within the meaning of 0 7-471 of the
Municipal Employee Relations Act (the Act).

2 . The Connecticut Independent Labor Union is an employee organization within the
meaning of the Act.

3 . Council 4, AFSCME, AFL-CIO is an employee organization within the meaning of the
Act.

4 . The Town and Council 4 are parties to a collective bargaining agreement under the Act
that will expire on June 30, 1996 covering a bargaining unit of “All employees working
twenty (20) hours or more per week, excluding those in any existing recognized bargaining
unit, employees appointed by the Mayor, Department heads, and employees excluded by the
Municipal Employee Relations Act, . . . ” as set forth in the certification issued in Decision
No. 1273 (1974).
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5 . On February 2, 1996, the CILU filed a petition for representation alleging in substance
that a substantial number of employees wished to be represented by CILU for purposes of
collective bargaining and that Council 4, which had been previously certified was no longer
the representative of a majority of the employees of the bargaining unit. (Ex.  1)

6 . On March 7, 1996, a preliminary conference in order to investigate the petition was
conducted at the Town Hall by Assistant Board Agent Katherine C. Foley. The Town was
represented by Victor Binkoski, Council 4 was represented by J. William Gagne, Jr. and
CILU was represented by Wayne Gilbert.

7 . At the conference, the Town and Council 4 objected to the Petition on the basis that it
was not timely filed. They argued that 5 7-471~8(6)’  of the Labor Board’s Regulations
required CILU to file  the Petition between 180 and 150 days prior to the expiration of the
collective bargaining agreement unless other compelling reasons were shown for deviation
from the regulation. In support of their argument, the Town and Council 4 displayed their
computations showing that February 2, 1996 was 149 days from June 30, 1996 thereby lying
outside the 180-150 day period. However, CILU pointed out that their computations did not
include February 29, 1996. The addition of February 29, 1996 to the computations placed
February 2 at 150 days prior to the contract expiration date. Assistant Agent Foley indicated
to the parties that she would make a recommendation for election. A tentative election date
was set for April 18, 1996.

8 . On March 15, 1996, Assistant Agent Foley filed her report with Board Agent John W.
Kingston. (Ex.  2)

9 . On March 15, 1996, Board Agent John W. Kingston issued an Order of Election
pursuant to 6 7-471(l)  of the Act adopting Assistant Agent Foley’s Report and
Recommendation and directing an election for April 18, 1996. (Ex.  3)

10. Included in the letter containing the Order of Election was a cover letter addressed to
Town Mayor Clayman  and caboned to representatives of each of the parties advising them
that if they wish to file briefs as provided for in 0 7-471(l)  that they should be postmarked
no later than April 3, 1996. (Ex.  4)

11. On March 18, 1996, Board Agent Kingston issued a corrected Order of Election
concerning other matters not here relevant together with a second cover letter that provided
no further ,instructions  to the parties concerning briefing deadlines. (Ex. 5)

12. On April 3, 1996, Council 4 filed a brief objecting to the election alleging that the
Petition was untimely filed because it was filed on the 150th day preceding the expiration of
the contract. Council 4 argued that the rules of legal construction in essence required that

’ The parties presumably are referring to section 7-471-8(b).
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day 150 be excluded from the time appropriate for the filing of the Petition because the
Board’s regulation required that it be filed between 180 and 150 days. (Ex.  6)

13. On April 18, 1996, the election was held pursuant to the Order of Election of March
18, 1996. The result of the election was 45 in favor of CILU, 33 in favor of AFSCME and
one for no union.

14. On April 19, 1996, CILU filed a motion to dismiss the objection to election raised by
Council 4 in its brief of April 3, 1996 as untimely filed. (Ex.  7)

15. Section 7-471-24 of the Labor Board’s Regulations requires a party to file its brief in
objection within 14 days of the Order Election.

DISCUSSION

We first address CILU’s  Motion to Dismiss. In its motion, CILU contended that
Council 4’s brief objecting to the election filed on April 3, 1996, was untimely. In its
subsequent brief, CILU explicitly abandoned this argument and now contends that we should
refuse to consider Council 4’s objection on the merits because it could have made that
argument at the investigatory conferencXk2

We find no merit to this contention. CILU’s argument is in essence a request that we
ignore our regulatory procedures. This we cannot do. Both the statute and the regulations
allow a party to file an objection to an Agent’s Direction of Election. The fact that a party
raises one argument before an Assistant Agent at an informal conference does not in any way
preclude a party from raising supplemental arguments in its formal objections, once the
Agent has made a decision to issue an Order of Election. Accordingly, we dismiss CJLU’s
Motion to Dismiss.

This brings us to the merits of Council 4’s objections. Section 7-471-8(b) of the Labor
Board’s regulations states:

“(b) a petition will be considered timely if it is filed between 180 and 150 days prior to
the expiration of the collective bargaining agreement covering the employees who are
the subject of the petition. The Board may consider petitions filed  at other times if
compelling reasons are shown for deviation from the foregoing regulation. ”

* Council 4 did argue at the informal conference that CILU did not file the petition in a timely manner by
filing on the 149th day prior to the expiration of the contract. CILU countered this argument with the
fact that since 1996 was a leap year the petition fell on the 150th day and thus was timely. However,
Council 4 did not make the argument that it now makes in its brief objecting to the election, namely that
the word “between” in the regulations clearly requires eliminating the 150th and 180th day in the
computation. It is this latter argument that CILU contends should have been made at the informal
conference.
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In the present case, the contract between Council 4 and the Town expired on June 30,
1996. Counting backwards, the 150th day before the expiration date of the contract was
February 2, 1996, the day CILU filed its petition. ,It is Council 4’s contention that based
upon the definition of “between” as outlined in Black’s Law Dictiona$,  both the 180th and
150th day must be excluded from the computation. If these days are excluded, then the last
day to file a petition was February 1, 1996 not February 2, 1996. We disagree with this
interpretation of our regulation.

First, we are unwilling to hold that the word “between” removes the 150th and the
180th days from the window period based soley upon the Dictionary definition as argued by
Council 4. The meaning of the word “between” is not immediately apparent and, therefore,
we should not interpret this term in isolation, outside the context of our prior rulings and the
intended purpose of the regulations. Therefore, we briefly review our rulings prior to the
establishment of this regulation.

Initially this Board held that a petition for representation or decertitication  was timely if
the petition was filed either (1) within 30 days before the time when negotiations for a
successor agreement would normally begin, where such time is fixed by the existing contract,
by past practice or by statute, Town of Manchester, Decision No. 813 (1968); or (2) after
the giving of a notice of intention to modify the existing contract but before the start of.
bargaining for a new contract. Ci@  of New London, Decision No. 1297 (1975). Later, in
Woodstock Board of Educatim,  Decision No. 1992 (1981))  we ruled that an appropriate
time for filing a petition would be between the sending of a notification by the Union of its
intent to renegotiate or modify an existing contract, and the beginning of actual negotiations.
Moreover, the Labor Board held that this window period shall remain open for a minimum
period of thirty days.4

In Wilton  Public Schools, Decision No. 2104 (1981) we addressed a factual situation
where the incumbent union had not sent notice to the employer of its intent to renegotiate.
In Wilton,  we applied our earlier rule established in Manchester, supm,  holding that a
petition will be timely if it is filed within thirty (30) days before the date set by the existing
contract, past practice or statute.

3  Black’s Law Dictionary defines “between” as follows:

As a measure or indication of distance, this word has the effect of excluding the two termini. If an
act is to be done “between” two certain days, it must be performed before the commencement of
the latter day. In computing the time in such a case, both the days named are to be excluded.
Black’s Law Dictionary (5th Ed 1979)

’ This thirty day period is consistent with the holdings of the NLRB. In Leonani  Wholesa&  Meats, 136
NLRB 1000 (1962), the NLRB ruled that a petition may be timely filed during an open period, which
begins on the 90th day prior to the expiration of the contract and ends 60 days prior to that date.
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The above-referenced decisions reflect the well-established policy of this Board to allow
for a window period of thirty (30) days in which to allow a party to file a petition for
representation or decertification. The question remains whether by amending our regulations
to include 6 7-471-8(b)  we intended to narrow the number of days in the window period
from 30 to 28 as Council 4 asserts.

In answering this question, we first look to the notice of intent to amend our regulations
published in the Connecticut Law Journal and dated October 8, 1996. In reviewing this
notice, we note that  there is no language that would remotely suggest that we considered
narrowing the number of days of our well-established 30day window period. Rather, the
statement that precedes the proposed regulatory change states that “Section 7-471-9 and 10 of
the Regulations of Connecticut State Agencies is amended in order to establish a clearly
determinable rule regarding the period of time in which a petition for election or
decertification should be filed”. Connecticut Law Journal, Page 6B,  Oct. 8, 1991:

Turning next to the public hearing on the proposed regulations, which was held on
December 12, 1991, the testimony fails to support Council 4’s argument. At the request of
Labor Board Chairman Lareau, Agent John Kingston explained the Board’s reasoning for
the proposed regulation:

“The second part deals with setting a window period, finally, under the Municipal
Employee Relations Act. We had the Shelton rule. We had the Woodstock rule. We
had all these different rules on setting the period before and I believe most people had
difficulty understanding what the window period was under the MERA. What we are
proposing here is to set a certain 30 day period for filing a petition. It is under the
collective bargaining for State Employees Act we have the month of August of the year
prior to the filing petition. We have no problem defining that time. The National
Board has a 30, 60, 90 day rule. Why we have never set a certain 30 day period under
MERA, I do not know. But this will, this will finally set that 30 day period and end
the confusion. Hopefully, once and for all.” (‘Trs.  December 12, 1991 Regulation
Hearing, p4, lines 18-24, p5,  lines l-9)

Clearly then, the amendment to fi  7-471-9 which provides for a defined “window
period” was not intended to reduce the prior established rule of a 30-day period to something
less. Rather,  it was designed to allow election petitions and decertification petitions to be
timely if filed on or before the 180th day and on or after the 150th day prior to the
expiration of the existing contract. Accordingly, we dismiss Council 4’s objections and issue
the following Decision and Certification of Representation.

’ ‘The “window period” language was originally embodied in Section 7-471-9 (h) of the proposed
regulations. The final version is found in Section 7-471-8(b).
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

CERTIFIED, Connecticut Independent Labor Union has been selected as the
representative for the purposes of collective bargaining for a unit of all Town Hall employees
including crossing guards, and that said Connecticut Independent Labor Union is the
exclusive bargaining representative of all said employees for the purposes of collective
bargaining in respect to wages, hours and other conditions of employment.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John S. Sauter
John S. Sauter,
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey,
Board Member

s/Thomas G. Gutteridge
Thomas G. Gutteridge,
Board Member



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day of
September, 1996 to the following:

Lillian Anna Clayman, Mayor
Town of Hamden
Memorial Town Hall
2372 Whitney Avenue
Hamden,  Connecticut 06518

Victor Binkoski, Personnel Director
Town of Hamden
Memorial Town Hall
2372 Whitney Avenue
Hamden,  Connecticut 065 18

James T. Castelot, Staff Representative
Council 4, APSCME
444 East Main Street
New Britain, Connecticut 06051

Wayne A. Gilbert, Director
CILUKIPU
36B Kreiger  Lane, P.O. Box 938
Glastonbury, Connecticut 06033

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Attorney Susan Creamer
Council 4, APSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

/ John W. Kingston
Agent
Connecticut State Board of Labor Relations

‘
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NO. CV 96 0565297

AFSCME, COUNCIL 4,

V.

LOCAL 1303-030 :

JUDICIAL DISTRICT OF

HARTFORD/NEW BRITAIN

AT HARTFORD

TOWN OF HAMDEN,  CONNECTICUT
INTERNATIONAL LABOR UNION, AND
STATE BOARD OF LABOR RELATIONS : APRIL 10, 1997

MEMORANDUM OF DECISION ON MOTION TO DISMISS

The plaintiff, American Federation of State, County and

Municipal Employees, Council 4, Local 1303-030 (Council 41,

appeals the decision of the Connecticut State Board of Labor

Relations (the labor board) certifying another union,

Connecticut Independent Labor Union (CILU)  as the collective

bargaining representative for certain employees of the Town

of Hamden  pursuant to General Statutes § 7-471(l). Two

defendants, CILU and the labor board, move to dismiss this

administrative appeal for want of subject matter

jurisdiction claiming that the labor board's representation

decision is not appealable under General Statutes §§ 4-183,

7-471 and 31-109(d). The court finds in favor of the

defendants and dismisses the appeal.
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The following stipulated facts are relevant to these

,( motions. On February 2, 1996, CILU filed a petition with
'I
iI the labor board pursuant to 5 7-471(l)  seeking: (1)  to
;I
11 represent all employees of the Town of Hamden  working 1120

hours or more per week and those persons employed as

crossing guards;" and (2) to decertify Council 4 as the
d
I/ exclusive bargaining representative of those employees.'The

I! labor board ordered an election pursuant to General Statutes
II

!I § 7-471(l)  to determine whether this group of employees1
!:
:! desired to be represented by CILU or Council 4. ThejIj;
ij:, election was held on April 18, 1996. CILU received the
I

i{ majority of votes in the election.
j'I

Before the election, on April 3, 1996, Council 4
;I
I/ objected to the order of election claiming CILU's  petition
Ij
'I!! was untimely filed pursuant to 7-471-8(b)  of the Regulations
;I

/i
of Connecticut State Agencies. Section 7-471-8(b) provides

j
ij in pertinent part: "A petition [for representation] will be

;j considered timely if it is filed between 180 and 150 days

/I prior to the expiration of the collective bargaining

I
agreement covering the employees who are the subject of the

i petition." February 2, 1996 was the 150th day before the

/I expiration of the agreement.
'
I Council 4 argued before the labor board that because
ii
I/ the petition was required to be filed "between" the 180th
! /
I !: and 150th day before the expiration of the agreement, theI
ii
;/ 150th day was not included within that time period.
j;
;/
:I:
il 2

/I
I
j/
!I
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According to Council 4, February 1, 1996, the 15lst  day, was

the final day for CILU to timely file its petition.

The labor board disagreed. On December 9, 1996,'i.t

found that CILU's  petition for representation was timely

filed and certified CILU as the collective bargaining

representative for "Town  Hall employees including crossing

guards."

Relying on our Supreme Court's decision in Windsor v.

Windsor Police Dept. Emplovees Assoc., 154 Conn. 530 (19671,

the defendants now move to dismiss the appeal on the ground

that General Statutes 5s 4-183,  7-471, and 31-109 do not

provide for direct appeal of the labor board's

representation decision. \

In Windsor, the labor board issued a decision

determining which employees in the Windsor Police Department

comprised the bargaining unit and certifying a bargaining

representative for that unit. Based on the applicable

statutory language, related federal caselaw,  and the

legislative history of the Municipal Employees Relations Act

(MERA)  , General Statutes §§ 7-460 to 7-479, our Supreme

Court determined that representation decisions of the labor

board are not directly appealable. Windsor v. Windsor

Police Department Employees Association, Inc., supra, 154

Conn. 535-36. The purpose behind not allowing direct

appeals is "to postpone the delay necessary to judicial

intervention in the administrative process until a
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representation election has been held and the employer has

been required to do something predicated on the results of

the election." Id., 538.

Council 4 does not argue that it has a statutory right

to appeal the certification decision. Rather, Council 4

argues that direct judicial review is warranted here, based

on a narrow exception carved out in Leedom v. Kvne, 358,U.S.

184 (1958) and referenced in Windsor v. Windsor Police

Deoartment Employees Association, Inc., supra, 154 Conn.

536-38. This exception allows immediate judicial review of

labor board representation decisions under extraordinary

circumstances. Examples of such extraordinary circumstances

are where the labor board "has  acted in excess of its

delegated powers, contrary to a specific statutory

prohibition and where there have been public questions of

international complexion." Windsor v. Windsor Police

Department Employees Association, Inc., supra, 538, citing

McColloch  v. Socieded National  de Marineros de Honduras, 372

U.S. 10 (1963); Leedom v. Kvne, [supra,]  358 U.S. 184.

Council 4 contends that the labor board exceeded its

delegated powers by failing to observe its own regulation,

§ 7-471-8(b), governing the time limits for filing a

petition for certification.

Contrary to Council 4's position, this case is not akin

to Leedom v. Kvne. In that case, the United States Supreme

Court found that the District Court had jurisdiction to



review a certification decision of the National Labor

Relations Board. The NLRB had included both professional

and nonprofessional employees in the same bargaining unit

without first conducting an election among the professional

employees to determine if they were willing to be included

in a bargaining unit with nonprofessionals. 29 U.S.C.

§ 159(b)(1) explicitly states that the NLRB "shall not ;..

decide that any unit is appropriate for such purposes if

such unit includes both professional employees and employees

who are not professional employees unless a majority of such

professional employees vote for inclusion in such unit."

The Supreme Court found this statute to be a "clear and

mandatory" prohibition and that "[pllainly,  this was an

attempted exercise of power [by the NLRBI  that had been

specifically withheld. It deprived the professional

employees of a ‘right' assured to them by Congress." Leedom

V. Kvne, supra, 358 U.S. 189. "The  definite prohibition

which Congress inserted in the Act cannot therefore be

overridden in the view that Congress intended it to be

ignored. As the prohibition was appropriate to the aim of

Congress, that enforcement was contemplated." (Citations

omitted.) Id.

In the present case, § 7-471-8(b) of the regulations

sets the dates for timely filing a petition for

representation. Courts accord great deference to an

"agency's interpretation of its own duly adopted
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regulations." Electrical Contractors, Inc. v. Tianti, 223

Conn. 573, 593 (1992). Interpreting its own regulation, the

labor board included the 150th day before the expiration of

the collective bargaining agreement in the time frame

allowed for filing a petition.

The labor board's interpretation of 5 7-471-8(b) does

not explicitly contravene the language of the regulation,

does not violate any of the provisions of MERA, does not

deny bargaining unit members their statutory rights, and

does not thwart the General Assembly's purpose or intent in

enacting MERA. Thus, the circumstances of this case are not

extraordinary such that immediate judicial review of the

labor board's decision is warranted. The case does not,

therefore, fall within the exceptions to the rule referred

I. to in Windsor. For the reasons set forth in that case, this

j appeal may not be maintained.

It The appeal is dismissed.

MALONEY, J.
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