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DECISION AND DISMISSAL OF COM-PLAINT

On September 8, 1995, Local 333, International Brotherhood of Police Officers (the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the Town of Southington (the Town) had engaged in a practice
prohibited by 8 7-470 of the Municipal Employee Relations Act (the Act). Specifically, the
Union alleged that the Town had unlawfully changed the Police Department’s sick time abuse
policy when the Police Chief required four police officers to provide a medical certificate
from a particular hospital to substantiate absences from work.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on February 21, 1996. Both parties appeared, were
represented and allowed to present evidence, examine and cross-examine witnesses and make
argument. At the February 21 hearing, the Town moved to dismiss the case and/or defer it
to the grievance arbitration process because it involves a matter of contract interpretation.
Both parties filed post hearing briefs, the last of which was received by the Labor Board on
April 25, 1996. Based on the entire record before us, we make the following findings of fact
and conclusions of law and we dismiss the complaint.



FIN-DINGS OF FACT

1. The Town is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act.

3 . The Town and the Union were parties to a collective bargaining agreement with
effective dates of July 1, 1993 through June 30, 1996, which contained the following relevant
provisions:

ARTICLE IL
MANAGEMENT RIGETS

Except as otherwise limited by an express provision of this Agreement, the Town
reserves and retains, whether exercised or not, all the lawful and customary rights,
powers and prerogatives of public management. Such rights include, but are not
limited to, establishing standards [ofl performance of its police employees; . . . the
suspension, demotion discharge or any other appropriate action against police
department employees for legitimate reasons; . . . the establishment of reasonable work
rules . . .

ARTICLE XJY
SICK LEAVE

****

Section 2. Each employee, effective on the execution of this Agreement, shall be
entitled to seventy-five (75) days of sick leave with full pay in any one fiscal year . . .

Any unused sick leave left over at the end of the fiscal year from said seventy-five
(75) days shall not accumulate. Thereafter, each fiscal year on July 1st a new allotment
of seventy-five (75) shall be granted.

Section 2A. After a total accumulative yearly absence for sick leave of seven (7)
days, employees must provide a Medical Certificate (see, Appendix A) which stipulates
the medical reason for the employee absence for each absence for which sick leave is
claimed from the balance of the seventy-five (75) days.

Any employee who fails to present a Medical Certificate within ten (10) days upon
returning to duty shall be denied sick pay for the time lost.

****
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Section 4. A medical certificate clearly stipulating the reasons for the employee’s
absence acceptable to the Chief of Police and/or the Board of Police Commissioners is
required:

a. For frequent or habitual absence from duty and when in the judgement of
the Chief of Police, there is reasonable cause ,for  requiring such certificate, the Town
will pay medical charges in these cases.

b. for any period of absence consisting of more than five (5) consecutive
working days. Employees will pay medical charges in these cases.

c . Employees shall be granted one (1) day off with pay for the birth by
employee’s wife, chargeable to sick leave.

d. Whenever an employee is out due to illness or injury for an extended
period (in excess of ten (10) workdays) the employee shall, in addition to the medical
certificate, provide a physician’s update on his/her progress immediately following each
doctor’s visit throughout said illness and/or injury.

****

(Ex. 1)

4 . Pursuant to Section 2A of the collective bargaining agreement, an officer who has used
seven or more sick days in one year is required to obtain a medical certificate to verify the
further use of sick time. The certificate may be obtained from a doctor of the officer’s
choosing.

5 . In August, 1995 Chief of Police William Perry issued an order pursuant to Section 4 of
Article XIV of the collective bargaining agreement naming four officers whom he had
determined fell within the designation of having “frequent or habitual” absences from duty
and requiring said officers to obtain a medical certificate from Bradley Memorial Hospital for
each absence subsequent to the order. .

6 . The Chiefs August, 1995 order was the first time the Chief had made such a
designation pursuant to Section 4 of Article XIV of the contract.

7 . The Town paid for the officers to be examined at Bradley Memorial Hospital.

8. The Union filed several grievances concerning this issue, but no arbitration award had
been issued at the time of the instant hearing.
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CONCLUSIONS OF LAW

1. The Town did not unilaterally change the sick leave policy by requiring four officers to
obtain medical certificates from Bradley Memorial Hospital.

DISCUSSION

In this case, the Union contends that the Town has made an unlawful, unilateral change
in a condition of employment by requiring four officers to obtain medical certificates from
Bradley Memorial Hospital substantiating their use of sick time. According to the Union, the
restriction on the officers’ choice of doctors constitutes an unlawful unilateral change in a
mandatory subject of bargaining.

The Town first argues that the Labor Board should dismiss this case because it involves
only an interpretation of the collective bargaining agreement over which the Labor Board has
no jurisdiction. The Town also defends on the grounds that the collective bargaining
agreement, in Articles II and XIV, Section 4, allows the Chiefs action. Finally, the Town
argues that there can be no unilateral change because no past practice has ever been
established involving the Chiefs identification of an employee as being “frequently and
habitually absent” from work pursuant to Article XIV, Section 4.

We deny the Town’s motion to dismiss on jurisdictional grounds. It is well-settled that
we have certain limited authority to interpret collective bargaining agreements. One such
instance is where a party alleges a unilateral change in a condition of employment and the
employer defends on the grounds that the contract allows its actions. This is such a case and
we find that we have jurisdiction to decide the matter.

We do not find a violation in this case for two reasons. First, Article XIV, Section 4
allows the Chiefs actions. Specifically, regardless of the past practice under Article XIV,
Section 2A, Section 4 clearly allows the Police Chief to identify an individual as being
“frequently or habitually absent” from duty and to demand a medical certificate “acceptable
to the Chief”. Thus, the past practice under Section 2A of allowing the employee to choose
his/her own doctor is not applicable to Section 4 where the Chief has labeled someone as
being frequently or habitually absent from work. Under these circumstances, the contract is
clear that the Chief may determine what type of certificate is acceptable. If the Union
believes that the Chief did not have “reasonable cause” to identify an officer as “habitually
absent from duty”, that is a matter for the grievance arbitration process. The factual
question of whether the Chief was justified in initially determining that the officers should be
identified as frequently or habitually absent from work, is a separate issue from the Chiefs
right to choose the medical facility from which the officers were required to obtain the
certificate. If an arbitrator were to determine that no “reasonable cause” existed, then no

4



certificate would be required under this section. However, if reasonable cause does exist,
the contract clearly allows the Chief to choose the source of the certificate. Thus, we find
that Article XIV, Section 4 allows the Chiefs action in mandating officers to obtain a
certificate from Bradley Memorial Hospital.

Alternatively, we also agree with the Town that there exists no relevant past practice
concerning choice of doctors when an employee is identified as a habitual user of sick time
under Section 4 of Article XIV. This is so because the Chief has never before identified an
employee as such. Thus, no past practice has been established. Where there is no relevant
past practice, there can be no unilateral change. Windsot  Board of Education, Decision No,
1644 (1978).

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/C. Raymond Grebey
C. Raymond Grebey ,
Board Member

s/Thomas G. Gutteridae
Thomas G. Gutteridge,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 8th day of
August, 1996 to the following:

John Weichsel, Town Manager
Town of Southington
Town Office Building, 75 Main Street
Southington, Connecticut 06489

Attorney Frederick L. Dorsey
Siegel, O’Connor, Schiff & Zangari,  P.C.
P.O. Drawer 906, 171 Orange Street
New Haven, Connecticut 06504

Attorney Kenneth DeLorenzo
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

Attorney Stephen J. Courtney
Siegel, O’Connor, Schiff & Zangari, P.C.
171 Orange Street
New Haven, Connecticut 06504

Greg Kotecki, National Representative
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

William Perry, Chief of Police
Southington Police Department
351 Main Street
Southington, Connecticut 06504

John  W. Kingston
Agent
Connecticut State Board of Labor Relations
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