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DECISION AND DISMISSAL OF COMPLAINTS

On November 23, 1993, Local 1042, Council 4, AFSCME, AFL-CIO (Union) filed a
complaint with the Connecticut State Board of Labor Relations (Labor Board) alleging that
the Norwalk Board of Education (Board of Education) had engaged in a prohibited practice
within the meaning of 8 7-470 of the Municipal Employee Relations Act (the Act) in that it
had attempted to repudiate the past practice provision of the collective bargaining agreement
and had failed to abide by a settlement agreement between the parties relating to a previous
prohibited practice complaint, MPP-7787. This complaint is identified as MPP-15,987.

On November 23, 1993, the Union filed another complaint with the Labor Board
alleging that the Board of Education had engaged and was engaging in a prohibited practice
within the meaning of 0 7-470 of the Act in that it had bargained in bad faith by refusing to
participate in a mediation session on November 9, 1993 which had been previously agreed
to. This complaint is identified as MPP-15,989.

On June 21, 1994, the Union filed another complaint with the Labor Board alleging that
the Board of Education had engaged and was engaging in a prohibited practice within the
meaning of 0 7-470 of the Act in that it had refused to comply with a grievance settlement



agreed to on January 5, 1994. This complaint is identified as MPP-16,476.

The three complaints were consolidated for consideration by the Labor Board. After the
requisite preliminary administrative steps had been taken, the parties appeared before the
Labor Board for a hearing on January 17, May 19, and October 17, 1995. At the hearing
the parties were provided full opportunity to adduce evidence, examine and cross-examine
witnesses, and make argument. Post hearing briefs were filed by both parties, the last of
which was received by the Labor Board on February 22, 1996.

FINDINGS OF FACT

1. The Board of Education is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and represents a
unit of custodians and maintenance employees of the Norwalk Board of Education.

3 . The Board of Education and the Union are parties to a collective bargaining agreement
covering the period July 1, 1992 to June 30, 1997.

4 . In February, 1983, the Union had filed a complaint, subsequently designated as MPP-
7787 concerning the Board of Education’s alleged failure to honor a grievance settlement
reached by the parties. (Ex.  1)

5. In April, 1983, with the assistance of Labor Board Assistant Agent Kenneth Hampton,
the issues in MPP-7787 were settled. The settlement was memorialized in a letter of April
20, 1983, which was signed by representatives of the Union and the Board of Education.
(Ex.  2)

6 . The settlement agreement in Case No. MPP-7787 provided, in relevant part, as follows:

************

2 . The Board of Education also agrees that it has not, and will not
interfere, restrict or coerce employees of Local 1042.

3 . It is additionally agreed that the School Department has, and shall meet and process
grievances a [sic] required by Statutes and Contracts.

4 . In consideration of the above, the Union agrees to withdraw MPP-7787 without
prejudice or precedent.

s/Frank Murnhv. Esa, S/Paul  Wallace. Staff Rep.
For the Board of Education For the Union

s/John Mosbv
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7 . The parties’ collective bargaining agreement contains the following relevant provisions:

Article XXII PRIOR PRACTICES

Previous benefits mutually agreed to as established practices heretofore and have not
been superseded by the provisions of this Agreement, shall be a part of this Agreement.

Article IX GRIEVANCE PROCEDURE

*********

Step 4: If the grievance still remains unadjusted, it shall be presented by the employee
or Union representative to the Board of Education in writing within five (5) days after
the response of the Superintendent of Schools or his representative. He shall respond in
writing to the employee or Union representative within five (5) working days after the
next scheduled meeting of the Board of Education. (Ex. 8)

8 . In June, 1993, the Union President had an exchange of correspondence with the
Superintendent of Schools and the Chairperson of the Board of Education concerning certain
individuals within the school administration who had been designated by the Superintendent
to perform steps in the contractual grievance procedure and whom the Union alleged had
refused to discuss grievances with Union representatives. (Exs. 3, 4, 6)

9 . The Union was not satisfied with the responses of the Board of Education and the
Superintendent concerning the participation of school administration personnel in the steps of
the grievance procedure and the parties’ ability to resolve grievances.

10. When the Union was unable to resolve grievances during the steps of the grievance
procedure, the grievances were claimed for arbitration at the State Board of Mediation and
Arbitration (SBMA). This practice led to unusually heavy filing of grievances for
arbitration.

11. The Council 4 staff representative assigned to this bargaining unit, Paul Wallace, wrote
to Catherine Serino, Administrator of SBMA, on June 28, 1993, asking that she “assign a
mediator to resolve a number of outstanding disputes between the . . . parties”. (Ex.  5)

12. A copy of Wallace’s June 28 letter was sent to John Mosby , President of Local 1042.
No copy of the letter was sent to the Board of Education, nor does the text of the letter
represent that the Board of Education had agreed to request a mediator. (Ex. 5)

13. Neither the Connecticut General Statutes nor the collective bargaining agreement
between the parties mandates Board of Education participation in mediation of grievances.

14. At some time following Wallace’s request, SBMA mediator Frank Rocco  contacted the
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parties, offering to assist with the grievances. He telephoned Mosby to discuss the situation
and told Mosby that he had notified the Board of Education and Dr. Michael Muro, Assistant
Superintendent, of his involvement.

15. Muro believed that Rocco had not been appointed officially by SBMA because the
Board of Education had not agreed to nor requested mediation of these matters by the
SBMA. However, after receiving clearance from the Board of Education chair and the
Board’s attorney, Muro talked with Rocco on an unofficial basis.

16. On or about August 26, 1993, Mosby and Wallace, representing the Union, met with
Rocco to review outstanding grievances. Later that same day, Rocco met for about three
hours with Muro.

17. On October 20, 1993, the Board of Education voluntarily met for some four hours with
Rocco and Union representatives in an attempt to resolve grievances. (Ex.  9)

18. The October 20 meeting with Rocco failed to achieve the withdrawal or settlement of
any grievances. The Board of Education then declined to participate further and contacted
the Union to cancel a second mediation session that had been scheduled for November 9,
1993. (Ex.  7; complaint MPP-15,989)

19. On November 22, 1993, the Union filed a complaint with the Labor Board, later
designated as MPP-15,987, in which it alleged that in June, 1993 and thereafter the Board of
Education had “attempted to repudiate . . . the past practice provision of the collective
bargaining agreement”. In particular, the Union alleged that the Board of Education had
violated the settlement agreement of MPP-7787, wherein the Board of Education had agreed
to “meet and process grievances as required by Statutes and Contracts”. The remedy sought
included an order that the Board of Education continue to work with the state mediator,
Frank Rocco.

20. On November 22, 1993, the Union filed a second complaint with the Labor Board, later
designated as MPP-15,989, in which it alleged that the Board of Education had agreed on
September 20, 1993 to take part in a mediation session on November 9, 1993, but later had
refused to participate. The Union claimed that the Board of Education was thus bargaining
in bad faith, “[which] is a violation of every provision under the Act”.

21. The informal conference on MPP-15,987 and MPP-15,989 was conducted by Labor
Board Agent Jack Kingston and Assistant Agent Joseph Adamo on January 5, 1994, and
failing settlement, resulted in a recommendation for a full Labor Board hearing on those two
complaints.

22. Agent Kingston suggested that the Labor Board agents might work with the parties to
try to resolve some of the backlog of grievances that had been filed for arbitration, and
proposed that the parties establish a system for dealing with the backlog.
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23. At that meeting the parties reached an agreement to meet for the purposes of resolving
four pending prohibited practice complaints, including MPP-15,987 and MPP-15,989, and to
attempt to handle the grievance backlog. This agreement was reduced to writing and signed
for the Union by Staff Representative Paul Wallace and President John Mosby, and for the
Board of Education by Attorney Elizabeth Foley and Assistant Superintendent Michael Muro.
(Ex.  11)

24. The January 5, 1994 agreement provided as follows:

The parties agree to meet on January 28, 1994 and Feb. 1, 1994 for the purpose of
resolving MEPP-15,962, MPP-16,005, MPP-15,987, MPP-15, 989.

The purpose of said meeting shall be

1. Consolidate all grievances pending before the Board of Mediation & Arb.
2. Prioritize said grievances.
3 . Agree to expedited arbitration of the consolidated grievances. Including

agreement on a neutral arbitrator.
4 . Attempt mediation of the pending grievances.

Signed this 5th day of January 1994

Paul Wallace. Staff Rep. AFSCME l/5/94 Elizabeth A. Foley. Atty  Bd. Ed,

John Mosbv Michael L. Muro
For the Union For the Board

25. The scheduled meeting of January 28, 1994 was canceled due to the weather.
Subsequent meetings were held on February 1, May 19 and June 8 , 1994.

26. At the meeting of May 19, 1994, Board Agent Kingston and SBMA Administrator
Serino met with the parties to work through the agreement, listing the pending grievances
and placing them in categories. A document, hand-written by Serino, memorializing this
part of the process was introduced as Exhibit 12, and shows various categories, the number
of grievances in each, and their SBMA designations, as follows:

Category I (15) - Mosby, Policy, People
Category II (9) - Policy
Category III (17) - Monitor Contractors
Category IV (9) - Folson

27. The grievances were thus placed in categories, but the parties could not agree to
consolidate any of the individual grievances for hearing.
the Union.

No grievances were withdrawn by
As to prioritizing, the Union declined to hear the grievances in chronological
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order, and proposed instead that Mosby’s grievances be heard first. The Board of Education
refused to agree to that proposal.

28. Prior to the meeting scheduled for June 8, the Board of Education sought from the
Union and from the SBMA copies of the Union’s written demand for arbitration of each of
the grievances filed by the Union, in accordance with the contractual grievance procedure.
Neither the Union nor the SBMA responded to the request. (Exs.  14, 15)

29. At the meeting on June 8 the Board of Education announced that, since no progress had
been made by way of consolidating pending grievances, or prioritizing grievances, it would
not participate further in mediation of the grievances.

30. On June 20, 1994, the Union filed a complaint with the Labor Board, later designated
as MPP-16,476, in which it alleged that the parties had agreed on January 5, 1994 to meet to
process a group of Union and employee grievances then pending before the SBMA, and that
the Board of Education had failed to comply with the agreement, thus, “refusing to comply
with a grievance settlement”.

CONCLUSIONS OF LAW

1. The failure or refusal to comply with a grievance or prohibited practice settlement
agreement constitutes a violation of the Act.

2 . Absent a valid defense, a unilateral change in employees’ terms and conditions of
employment constitutes a violation of the Act.

3 . The Board of Education did not fail or refuse to comply with a grievance or prohibited
practice settlement agreement.

4 . The Board of Education did not repudiate the past practice provision of the collective
bargaining agreement.

5 . The Board of Education did not unlawfully unilaterally change a term or condition of
employment concerning the grievance procedure.

DISCUSSION

It is well-settled that the failure or refusal to comply with a negotiated settlement of a
prohibited practice complaint constitutes a violation of the duty to bargain under
6  7-470(a)(4)  of the Act and a prohibited practice. City  of iVew  Huven, Decision No. 2409
(1985); City  of Bridgeport, Decision No. 2075-A (1982). Similarly, the failure or refusal to
comply with a grievance settlement or arbitration settlement is a prohibited practice.
Section 7-470(a)(6)  of the Act; Town of East Hartford, Decision No. 1439 (1976).



When we are faced with claims, as here, that the employer refused or failed to comply
with an agreement settling a prohibited practice case, or with a grievance settlement, we
must examine the agreement that is the basis of the complaint to determine what is required.
We then will determine if the parties have fulfilled their obligations under the agreement.

Concerning the Union’s repudiation allegations, this Board  has recognized three ways in
which repudiation of contract may occur and a party, thereby, be found to have violated the
Act. Repudiation may be found where a party has taken an action based upon an ,
interpretation of the contract, which is asserted in subjective bad faith; where a party’s action
is based on a wholly frivolous or implausible interpretation of the contract; or where a party
does not challenge the interpretation of the contract but, instead, seeks to justify its actions
on some collateral ground, which does not rest upon an interpretation of the contract, e.g.,
financial hardship or administrative difficulties. Norwich Board of Educution,  Decision No.
2508 (1986)

Finally, it is equally well-settled under this Board’s law that a valid defense to an
allegation of unlawful unilateral change exists if the parties’ collective bargaining agreement
allows the action.

We will consider each of the three complaints in turn.

MPP-15.987

The first of the three complaints ‘is MPP-15,987. In this complaint the Union alleges
that the Board of Education attempted “to repudiate . . . the past practice provision of the
collective bargaining agreement” and violated an agreement settling a prohibited practice
complaint. The agreement that the Union alleges was breached by the Board of Education
was reached in April, 1983 in Case No. MPP-7787 and is set forth in Finding #6,  supm.

Article XXII of the collective bargaining agreement, Prior Practices, states as follows:

Previous benefits mutually agreed to as established practices heretofore and have not
been superseded by the provisions of this Agreement, shall be a part of this Agreement.

The relevant portion of the April 1983 agreement settling MPP-7787 states as follows:

It is additionally agreed that the School Department has, and shall meet and process
grievances [as] required by Statutes and Contracts.

The basis of the complaint in MPP-15,987 is an allegation that the full Board of
Education has refused, since in or about June 1993, to meet with the Union to discuss and
process grievances. This, the Union contends, is a violation of the settlement agreement,
and a repudiation of the contract’s past practice provision.
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The settlement agreement merely requires compliance with contractual and statutory
mandates. Therefore, we must determine what the contract requires of the Board of
Education. At Step 4 of the Grievance procedure, Article IX, the following is provided:

[the grievance] shall be presented by the employee or Union representative u
of Education in writing within five (5)  days after the response of the Superintendent of
Schools or his representative. He shall respond in writing to the employee or Union
representative within five (5) working days after the next scheduled meeting of the
Board of Education. [Emphasis added]

The grievance provisions provide for the Board of Education to review grievances
submitted to it in writing.It does not provide any employee a right to a face-to-face hearing
before the full nine member Board of Education. Further, the labor statutes contain no
requirement that the Board of Education conduct a hearing for consideration of grievances.

Thus, the failure of the Board of Education to grant a hearing on every grievance does
not constitute a breach of the 1983 agreement to “meet and process grievances [as] required
by Statutes and Contracts”. The contract permits the Board of Education to act as it does
and the statutes do not require otherwise. Thus, there is no failure to comply with the
settlement agreement.

The Union also claims that Article XXII Prior Practices requires the continuation of an
alleged longtime practice of full hearings by the full Board of Education on any grievance not
adjusted at an earlier step. By its terms, Article XXII provides that “established practices
[which] have not been superseded by the provisions of this Agreement shall be part of this
Agreement ,,. As discussed previously, Article IX, Step 4 requires the Board of Education to
receive unresolved grievances presented in writing and to respond to them in writing. Even
if there had been a prior practice, this specific provision of the contract supersedes such prior
practice of granting face-to-face hearings by the full Board of Education. Thus, there is
certainly no repudiation of the contract.

The Union also references an allegation that the Board of Education made a unilateral
change in a past practice by discontinuing face-to-face full Board hearings. It is well-
established that a valid defense against a charge of unilateral change exists if the contract
allows the employer’s actions. & City  of Stamford, Decision No. 2677 (1988); Town of
Newington, Decision No. 1116 (1973),  4fsd  Newington v.  CSBLR,  Dkt. No. 109307, Court
of Common Pleas, Hartford (12/l  l/73). The contract here supports the Board of Education
action, and, thus, there was no unlawful unilateral change. The complaint in MPP-15,987
is, accordingly, dismissed.

MPP-15.989

The Union’s complaint in MPP-15,989 alleges bad faith bargaining by the Board of
Education, “while under the jurisdiction of the State Board of Mediation and Arbitration,”
which the Union deems to be “a violation of every provision under the Act”. We first note

8



that the breadth of this allegation is unreasonable, and unsupported by the evidence in the
record before us. We choose not to respond, since the Union has not even attempted to
make a case that an action of the Employer violated “every” provision of MERA.

The real substance of the Union’s claim appears to be the refusal of the Board of
Education to continue informal mediation with the Union, assisted on an unofficial basis by
Frank Rocco, after having agreed to participate. Rocco was lending his skills as a mediator
at the Union’s request, but not pursuant to the formally invoked procedures of the SBMA, in
an attempt to resolve the backlog of Union grievances that had been claimed for arbitration.
The Union alleges that the Board’s refusal to take part in a mediation session on November
9, 1993, after having agreed in September to participate, is bad faith bargaining.

The Board of Education’s position is that Dr. Michael Muro, Assistant Superintendent,
had spent about three hours on August 26 talking informally with Mediator, Frank Rocco
about the grievances, and on October 20 had met again for some four hours with Rocco and
the Union representatives on the subject. Since no progress in settling or withdrawing of any
grievances was made in those approximately seven hours of meetings, the Board of
Education decided that continued participation would likely not be fruitful. Accordingly, the
Board notified the Union that it would not attend a mediation session on November 9.

In considering this allegation, we believe that under appropriate circumstances a party’s
flagrant denial of its agreed-upon bargaining obligations could constitute bad faith and a
prohibited practice. Thus, we will look at the agreement of the parties in order to evaluate
the Board of Education’s actions.

The evidence shows that the Board of Education agreed to participate in an informal,
unofficial attempt by an experienced mediator to resolve some of the many outstanding
grievances filed by the Union. There is no evidence of formal rules or a time frame for the
mediation, it was simply a “let’s see if we can make some progress” situation, in which the
Board of Education agreed to participate. The Board had never agreed to invoke the formal
mediation procedures of Conn. Gen. Stat. 0 7-472 and had not initiated contact with Rocco.
Instead, it agreed to meet on a limited basis with an experienced mediator to see if there was
any possibility of resolving the grievances.

The Board of Education devoted some seven hours of time and energy to the process. It
was unsuccessful, and did not show promise of improving, but there was no evidence that the
Board of Education participated in bad faith. The Board’s cancellation of the November 9
meeting was not clearly u  bad faith bargaining, n as the Union claims, but rather what the
Board considered to be a reasonable response to a situation it perceived to be fruitless.

We agree with the Board of Education that its cancellation of the November 9 session



does not amount to bad faith bargaining. The complaint is, accordingly, dismissed.’

MPP-16.476

The most recent of the Union’s prohibited practice complaints is designated MPP-
16,476. The Union alleges in this complaint that the Board of Education refused to comply
with a grievance settlement. The agreement allegedly breached by the Board of Education is
in writing, and is set forth supm as Finding #24.

The terms of this agreement, dated January 5, 1994, demonstrate that the parties agreed
to meet “for the purpose of resolving MEPP-15,962, MPP-16,005, MPP 15,987, and MPP-
15,989” and to try to impose some order on the many grievances scheduled for arbitration.
Thus, they agreed to meet,  for particular purposes, and they did meet, on at least three
occasions. We find that in signing the agreement, the parties did not promise success, but
only good faith efforts toward success.

The Union’s complaint in MPP-16,476 alleges a refusal by the Board of Education to
comply with a “grievance settlement”. But, the agreement set forth in Finding #24  is not a
“grievance settlement, ” since it does not settle any grievances. Bather, it is an agreement to
&y to settle certain disputes and to work out a “procedure” for the adjudication of disputes.
Therefore, a breach of the agreement in Finding #24,  if any, would not fall within the
jurisdiction of this Labor Board concerning grievance and prohibited practice settlement
agreements. Therefore, the Union’s allegation is dismissed.

We must make one further comment, however. Although we have found that there was
no violation with regard to a settlement agreement, we caution the parties that, as we said
earlier, a flagrant disregard for agreed-upon bargaining procedures could amount to a failure
to bargain in good faith. In this case, we believe the agreement required the parties to meet
to try to accomplish the listed goals, and having done so, the strict requirements of the
agreement were met. However, a common thread in these cases is the difficult bargaining
relationship between this Union and the Board of Education. It may perhaps best be
measured by the number of grievances filed by the Union and the number of those later
claimed for arbitration. Even though the subject of the duty to bargain in good faith was
raised in only one of the three complaints, and we found no violation of the duty on the part
of the Board of Education, the question arises whether the parties should not have been
willing to discuss the problems a little longer; to demonstrate a little more flexibility.

We are concerned that agreements such as those at issue should not be regarded
casually, but should be treated seriously by the parties. Because of the history of this

’ To the extent that the Union is claiming breach of an agreement, we find that the agreement in question
here does not represent a grievance settlement, it is not an arbitration settlement, and it is not a settlement
of a prohibited practice complaint. It is, therefore, not the kind of agreement the breach of which is
within our jurisdiction.
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difficult relationship, considerable resources were devoted to trying to solve these problems
by the state agencies charged with oversight of the relationship, both the SBMA and the
SBLR. It would behoove the parties themselves to go an extra mile when matters have come
to such a pass.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the
complaints filed  herein, MPP-15,987, MPP-15,989, and MPP-16,476, be and the same
hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Barbara B. Sacks
Barbara B. Sacks
Alternate Chairman

s/Ann McCormack
Ann McCormack
Alternate Board Member

*Chairman Margaret Lareau  resigned during the pendency  of the hearing on these
matters, and did not participate in the deliberation or decision of the case.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day of
June, 1996 to the following:

Attorney Elizabeth A. Foley
Attorney Nat Brown
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 061054286

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852~6001

Dr. Michael L. Muro
Assistant Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 068526001

John Mosby, President, Local 1042
15 Adamson  Avenue
South Norwalk, Connecticut 06854

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

J#in W. Kingston
Agent
Connecticut State Board of Labor Relations
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