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DECISION AND DISMISSAL OF COMPLAINT

On April 3, 1995, Local 318, Council 4, AFSCME (the Union) filed a complaint with
the Connecticut State Board of Labor Relations (the Labor Board) alleging that the State of
Connecticut, Division of State Police, Public Safety (the State) had engaged in a prohibited
practice in violation of 0 5-272(a)(2) and (4) of an Act Concerning Collective Bargaining for
State Employees (SERA or the Act). Specifically, the Union alleged that the State
unlawfully subcontracted bargaining unit work to non-bargaining unit personnel.

After the preliminary administrative steps had been taken, the matter came before the
Labor Board for a hearing on December 1, 1995. Roth parties appeared, were represented
and allowed to present evidence, examine and cross-examine witnesses and make argument.
Roth parties filed briefs, the last of which was received by the Labor Board on April 26,



1996.’ Based on the entire record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all times material
to this matter has represented a bargaining unit consisting of certain administrative clerical
employees.

3 . The State and the Union were parties to a collective bargaining agreement with
effective dates of July 1, 1988 through June 30, 1994, which remained in effect by operation
of law at the time of the instant hearing because a new contract had not been settled. (Ex 1).

4. The collective bargaining agreement between the parties contains the following
relevant provisions:

ARTICLE 6
MANAGEMENT RIGHTS

Except as otherwise limited by an express provision of this Agreement, the
State reserves and retains, whether exercised or not, all the lawful and customary
rights, powers and prerogatives of public management. Such rights include but are
not limited to . . . determining the mission of an agency and the methods and means
necessary to fulfill that mission, including the contracting out of or the discontinuation
of services, positions, or programs in whole or in part . . . .

ARTICLE 14
ORDER OF LAYOFF AND REEMPLOYMENT

Section Ten. During the life of this Agreement, no full-time permanent employee
will be laid off as a direct consequence of the exercise by the State of its right to
contract out. During the life of this Agreement, no full-time permanent employee
will be laid off as a direct consequence of the assignment of bargaining unit work to
non-bargaining unit employees.

1 The Union’s brief was not recorded in the office of the Labor Board until April 26, 1996. However, the
brief is dated February 5, 1996 and the Union represents that it was mailed on that date. Since the due
date of the briefs in this case, the Labor Board has instituted a rule requiring a brief to be received by the
Labor Board in order for the brief to be considered timely filed.
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ARTICLE 17
HOURS OF WORK, WORK SCHEDULES AND OVERTIME

Section One. Standard Workweek. (a) The standard workweek for full-time
employees shall be thirty five (35) hours per workweek in five (5) consecutive days of
seven (7) hours per work day . . . Except in emergencies, employees shall receive
two (2) weeks notice of any schedule change . . .

Section Three. In the event the employer wishes to change a facility work schedule
during the life of this agreement, three (3) weeks notice shall be given to the affected
employee(s) and the Union. The employer shall meet and negotiate with the Union if
the Union objects to the proposed schedule. If agreement cannot be reached within
three (3) weeks of notification to the Union, the employer shall make the changes it
deems advisable.

Section Six. The State reserves the right to establish work schedules at variance with
Section One above in order to meet emergency needs such as a fuel emergency.
Prior to implementing such an alternative work schedule, the State shall notify the
Union. A period of thirty (30) days shall be allowed for discussion and good faith
negotiations with the Union over the proposed schedule change(s). If no agreement is
reached within the thirty (30) day period, the State reserves the right to implement its
last proposal. (Ex. 1)

5 . In the summer of 1994, the Department of Public Safety was experiencing a
tremendous backlog in processing information concerning the registration of handguns.
Also, the Department had not regularly performed dealer “inspections” or “audits” due to
lack of personnel. Additionally, in 1994, the Connecticut General Assembly passed a law
concerning weapons transactions, which was to result in significant workload for the
Department of Public Safety. (Exs.  4, 10)

6 . As a result of the backlog and the anticipated increase in workload, the Department of
Administrative Services requested, from the legislature, additional staffing of three sworn
officers, nine clerical employees and the equivalent of six full-time troopers to be filled
through rehire of retirees. (Ex.  4)

7 . The Department received approval to hire nine temporary or “durational” clerical
employees and twelve retired troopers, which positions were to terminate in July, 1995.
(Exs.  5, 6, 7)

8. The retired Troopers began work in October 1994 and the clerical employees started
between December, 1994 and January, 1995. The process to hire clerical employees took
longer due to contractual requirements in the hiring process.
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9 . From October, 1994 to approximately January, 1995, the Troopers worked in the
Middletown office doing primarily the same work as the clerical employees in the weapons
section of the Special Licensing and Firearms Unit. The Troopers were also training to
perform audits of gun dealers around the State and were interpreting arrest records of
registrants.

10. In January, 1995, ten of the Troopers began doing audits of gun dealers. Two
Troopers stayed in the office and continued to do clerical type work.

11. In approximately February, 1995 the Department determined that expanded hours
were needed to accommodate gun dealers who were required to obtain an authorization
number from the department prior to selling a firearm. Dealers had complained that they
were unable to make sales because the Department was not open at night and on weekends to
issue authorization numbers.

12. To accommodate the new hours, the Department notified the bargaining unit
employees, by memo dated March 2, 1995, that certain employees’ schedules would change
according to the new hours. (Ex.  12). In the meantime, the Department staffed evening and
weekend hours with the retired Troopers. When the clerical employees were reassigned the
number of Troopers assigned to this duty decreased. Troopers continued to do audits and
assist with clerical work and interpreting arrest records. Clerical employees working
evenings and weekends were doing so as regular hours, not on an overtime basis.

13. Prior to the addition of the evening and weekend shifts, Data Entry Supervisor Diane
Morel1 requested that the head of the unit, Lieutenant Burnham,  assign the extra hours to the
clerical staff on an overtime basis. This request was denied.

14. From January to July, 1995 no overtime was authorized for the Office of Special
Licensing and Firearms.

15. In July, 1995, the first group of retired Troopers was replaced by another group.

16. In the summer of 1995, the Troopers assisted with a mass mailing of 70,000 letters
concerning photo gun permits.

17. Prior to the Troopers being hired in October, 1994, overtime was available to the
clerical employees to decrease the backlog. Overtime opportunities stopped in November
1994 and there was no authorization for overtime until July, 1995, when the Department
received authorization for fifteen hours of overtime, bi-weekly, for civilian employees and
five hours for sworn personnel.

18. The hiring of the retired Troopers did not result in any layoffs of civilian employees.

19. No grievances were filed by the Union concerning the Troopers’ performing the
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above described work.

CONCLUSIONS OF LAW

1. The State did not violate the Act by assigning clerical work to re-employed, retired
State Troopers.

2 . The State did not violate the Act by assigning re-employed, retired State Troopers to
work evenings and weekends instead of assigning the work to bargaining unit employees on
an overtime basis.

DISCUSSION

The Union’s first and primary allegation is that the re-employed, retired State
Troopers were unlawfully performing bargaining unit work. It is well-settled that, absent an
appropriate defense, an employer commits a prohibited practice when it unilaterally
subcontracts or transfers bargaining unit work to non-bargaining unit personnel. It is equally
well settled, however, that an adequate defense to a claim of unlawful subcontracting is that
the collective bargaining agreement between the parties allows the employer’s action. &
St& of Connecticut, Decision No. 3260 (1994) and cases cited therein. In this case, Article
6, Management Rights, of the collective bargaining agreement clearly gives the State the
right to subcontract bargaining unit work. The only limitation on this right appears in
Article 14, Section Ten, which states that no bargaining unit employees may be laid off as a
direct consequence of subcontracting or transferring bargaining unit work. Here, there
seems to be no dispute that the retired Troopers performed bargaining unit work at least part
of the time that they were assigned to the division. However, there is no claim and no
evidence that any bargaining unit employee lost her job as a result of the retired Troopers
performing this work. In light of the clear contractual language, we find that the State did
not unlawfully subcontract bargaining unit work to the Troopers.

The Union also makes an argument in its brief that the State failed to bargain in good
faith because it refused to create overtime for the bargaining unit instead of assigning to
Troopers the evening and weekend phone duty in February and March, 1995. In light of
the State’s contractual right to subcontract the work, and in the absence of any other
contractual or other obligation to create overtime opportunities, the State’s decision to staff
the night and weekerid  hours with Troopers for a certain period of time cannot be considered
to be a violation of ;he Act. Since the State had the right to staff the work with whomever
they chose, as long as it did not result directly in the layoff of bargaining unit members, they
had no obligation to bargain with the Union about providing overtime opportunities.



By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by An Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/Thomas G. Gutteridpe
Thomas G. Gutteridge,
Board Member

s/Paul D . Abercrombie
Paul D . Abercrombie,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th day
of June, 1996 to the following:

Attorney Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney J. William Gagne, Jr.
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Alan J. Mazzola, Deputy Commissioner
of the Bureau of Human Resources

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Joel W. Schweidel
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

bJ&gs/* 4
John W. Kingston
Agent
Connecticut State Board of Labor Relations
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