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On November 8, 1993, Stratford Police Local Union 407, AFSCME, Council 15,



.

AFL-CIO (Local 407 or Police Union) filed a complaint (MPP-15,952) with the Connecticut
State Board of Labor Relations (the Labor Board) alleging that the Town of Stratford (the
Town) had violated the Municipal Employee Relations Act (the Act or MERA) when it
unilaterally began requiring future and present disability retirees to complete a periodic
questionnaire concerning their disability or risk cessation of disability retirement benefits.

On November 22, 1993, Stratford Firefighters Union Local 998, IAFF, AFL-CIO
(Local 998 or Fire Union) filed a complaint (MPP-15,984) with the Labor Board alleging
that the Town had violated the Act when it unilaterally began requiring present and future
disability retirees to submit to periodic medical examinations or risk cessation of their
pension benefits.

On or about November 23, 1993, Stratford Public Works Union Local 134, IFPTE,
AFL-CIO (Local 134 or Public Works Union) filed a complaint (MPP-16,006) with the
Labor Board, amended on or about June 16, 1994, alleging that the Town violated the Act in
October 1993 when it unilaterally began requiring present and future disability retirees to
submit to periodic medical examinations and to submit a questionnaire or risk cessation of
their disability benefits.

On October 27, 1994, all parties entered into a full stipulation of facts and exhibits
concerning all three of the above-captioned cases and waived an evident&-y  hearing before
the Labor Board. In the stipulation, the parties agreed that the following issues are before
the Labor Board in this matter:

1.a.  The Town, Police and Fire Unions agree that the issue to be decided by the
Labor Board is whether the Town, acting through its Pension Board, has the right to
unilaterally subject a future disability retiree to complete the medical questionnaire
and/or submit to a medical examination to determine continued disability as outlined
under Exhibit Nos. 2a,  2b.

1.b.  If the Labor Board determines that the Town has a right to unilaterally subject a
future Police or Fire disability retiree to submit to medical examination to determine
continued disability, the Labor Board will then decide whether the impact of this
action must be negotiated with the individual Unions.

2. The Town and Local 134 agree that the sole issue to be decided is whether, during
contract negotiations, the Town, through its Pension Board, has the right to
unilaterally require a future disability retiree to complete a medical questionnaire to
determine continued disability as outlined under Exhibits 2a,  2b.

3. If the Labor Board decides that the Town has a right to unilaterally require a future
disability retiree to complete the medical questionnaire to determine continued
disability, the Labor Board will then decide whether the impact of this action must be
negotiated with the individual Unions.
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All parties filed briefs and the Town, Local 407 and Local 134 filed reply briefs, the
last of which was received by the Labor Board on June 2, 1995. Based on the stipulated
record before us, we make the following findings of fact and conclusions of law and we issue
the following order.

FINDINGS OF FACT

The Board finds the following facts based on the parties’ stipulation and the content of
the exhibits.

1. The Town of Stratford is an employer within the meaning of the Act.

2 . Local 134, Public Works, International Federation of Professional & Technical
Engineers is an employee organization within the meaning of the Act representing a unit
consisting of all Public Works employees with exclusions not relevant.

3 . Stratford Police Local 407 of Council 15, AFSCME, AFL-CIO is an employee
organization within the meaning of the Act representing Town uniformed and investigatory
employees of the Police Department with exclusions not relevant.

4 . Local 998, I.A.F.F., AFL-CIO, is an employee organization within the
meaning of the Act representing a unit consisting of all uniformed and investigatory positions
within the Stratford Fire Department with exclusions not relevant.

5 . On October 29, 1993, Mark Barnhart, the Town Manager, sent a medical
questionnaire to all existing disability retirees under the age of 65 with a letter that stated in
relevant part:

Please find enclosed a certification of continued disability which must be completed
by you and your attending physician and returned to the office of Human Resources
by Friday, December 31, 1993 . . . .

Statutory authority is provided by Section 25-24 of the Stratford Town Code, . . .

To spare you the burden of having to submit to a comprehensive medical examination
at this time, the Town has devised the enclosed medical questionnaire. The Town
does reserve the right, however, to schedule a more thorough medical examination at
a subsequent date and time . . .

Please be advised that refusal or failure to comply may result in the termination of
disability pension benefits, pursuant to Section 25-24 (B)3,  which states that: “in the
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event that the disabled retired member refuses to submit to a medical examination, his
pension will be discontinued until he submits to such examination.”

(Ex.  14)

6 . On November 8, 22 and 23, 1993, the above Unions filed prohibited practice
complaints. (Exs.  1, la, lb)

7 . On April 26, 1994, the Town Pension Board met and voted to require all
disability retirees under the age of 65 to complete a medical questionnaire to determine which
persons shall be required to submit to medical examination to determine continued disability.
(Exs.  2, 2a,  2b)

8 . Local 134 employees are currently covered under “A Retirement Plan for
Employees of the Town of Stratford April 8, 1970”,  which provides at page 5 to require
employees on disability to submit to medical examinations. (Ex.  3)

9 . Article 13 of the 1990-1993 contract between the Town and Local 134 contains
a pension that incorporates Town Ordinance Article V, Sections 25-22 through 25-35.
(Exs.  4, 4a)

10. The composition and general administration of the Pension Board for all
Unions is set forth as follows under Section 25-31A  of the Personnel Policies:

The Retirement Board shall be responsible for the general administration of the
Retirement Plan, except as otherwise expressly set forth herein, and shall consist of
thirteen (13) persons to be chosen for two-year terms in the following manner: The
Town Council shall appoint seven (7) members of the Board; the employees of the
Public Works Department, the Police Department, the Fire Department and the
Educational Department shall elect one (1) of their members as a member; other town
employees as a group, shall elect one (1) of their members as a member; and the
supervisors shall elect one (1) of their members as a member. Each department
election shall be under the supervision of the department head. The Director of
Finance of the Town shall be Treasurer of the Retirement Fund. [Amended 10-8-
19911 (Ex.  5)

The current composition of the Retirement Board is thirteen members comprised of
the following membership; seven members of the Town Council, six members, one
representing each of the six bargaining units in the Town.

Section 25-31E  provides in relevant part that “[t]he Board shall employ such actuarial,
medical, clerical and other services as may be necessary for the proper operation of the
plan . . . ”
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11. Prior to the enactment of MERA, Town employees were covered under an
“Act Concerning Pensions for Employees of the Town of Stratford”. Under Section 10,
subsections 2 and 3 of this Act, if an employee became disabled and received a disability
pension, they were subject to medical call-back not more than once per year. (Ex.  6)

12. Section 10, subsections 2 and 3 as referenced [above] were repealed by Special
Act 247, Section 2.

13. The first contract between the Town and Fire Union incorporated the
provisions of the 1963 Act referred to above. There have been no changes in regard to
disability retirees being called back for medical evaluations. (Ex.  8)

14. From 1970 through a 1980 arbitration award, the Police Pension Plan was
covered under Town ordinance that provided for medical evaluations. (Ex.  9)

14. In 1978, the Town, Police and Fire Unions commenced joint pension
negotiations that resulted in a binding arbitration award issued June 24, 1980. (Ex. 10)

15. Subsequent to the 1980 arbitration award, the Town has negotiated separate
pension agreements with the Police and Fire Unions up to the present agreements that remain
in effect through arbitration awards dated March 2 and April 6, 1993. (Exs. 11, lla)

16. The Town, Police and Fire Unions agree that the current agreements do not
contain an explicit provision that allows the Pension Board to require a disability retiree to
submit to medical examinations to determine continued disability.

CONCLUSIONS OF LAW

1 . Requiring future disability retirees to submit a medical questionnaire or to
submit to a medical examination in order to continue receiving benefits is a reasonable means
by which to enforce the existing rule that one must be disabled in order to receive a disability
pension.

2 . There is a substantial secondary impact of requiring the Police and Fire
Unions to submit a medical questionnaire and/or to submit to a medical examination and the
Town must bargain regarding said impact.

3 . There are no substantial secondary impacts requiring bargaining at this time,
of requiring the Public Works Union to submit a medical questionnaire because the issue of
medical review for disability eligibility has already been negotiated with that Union.
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DISCUSSION

There is no question that a union cannot bargain on behalf of retirees because retirees
are not employees within the meaning of the Act. & City of New London, Decision No.
3189 (1994). However, it is equally undisputed that the pension benefits, which current
employees are to receive upon retirement, constitute a mandatory subject of bargaining.
Town of West Hartford, Decision No. 2667 (1988); City  of New London, Supm;  City  of
Norwich, Decision No. 1239 (1974).

In this case, the Unions have alleged that a unilateral management action requiring
future disability retirees to submit a medical questionnaire and/or submit to a medical
examination or risk losing disability benefits, constitutes an unlawful unilateral change in
benefits that must be negotiated with each Union. At the very least, the Unions claim that

the Employer must bargain regarding the impacts of the questionnaire and/or examination.

The Town offers several defenses with regard to each bargaining unit. We address
each situation and claim below.

POLICE AND FIRE UNIONS

Here we must decide whether the Town had the right to unilaterally impose the
requirement of medical questionnaires and/or examinations and, if so, whether they still must
bargain with the Unions about the impact of the requirement. The Unions argue that
requiring either the questionnaire or the examination constitutes a mandatory subject of
bargaining and, because neither is provided for in the parties’ collective bargaining
agreements, must be bargained with the Unions prior to implementation.

The Town argues that the requirements are simply a reasonable means to ensure
compliance with the disability retirement system and are minimally intrusive. The Town also
argues that the management rights clause of the Police Union contract allows the action.
Therefore, the Town maintains that it had no bargaining obligation prior to implementation.’

This Board has held on many occasions that a prophylactic measure designed to
ensure compliance with an existing rule or condition of employment is within management’s

I The Town argues that the issue of “impact” is not before the Board because, in one portion of the
stipulation, the Police and Fire Unions and the Town allegedly agreed that the go&  issue concerned the
Town’s decision to require the questionnaire and/or exam. Our review of the stipulation shows that
these particular parties did not use the word “sole” in describing the issue. Further, the stipulation
clearly states in another part that the parties agreed to have the secondary impacts question determined
by the Board. Therefore, we hold the Town to its agreement in its entirety and find that the impacts
question is before the Board.
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prerogative. & Town of West  Hartford, Decision No. 2116 (1982) and cases cited therein.
In analyzing such cases the Board has said:

. . . there is an area of overlap between what have traditionally been thought
managerial functions and what concerns conditions of employment for the employees.
. . . Since the East Haven case (Decision No. 1279 (1975)) we have had occasion to
define further where the line should be drawn in the area of overlap. One line of
decisions has distinguished between promulgating new rules of conduct for employees
on the one hand and promulgating measures to implement existing rules on the other.
A change of the rules themselves is far more likely to affect the employee’s legitimate
interest in job conditions than is a merely prophylactic measure that seeks to enforce
or implement existing rules without changing them. The latter serves the employer’s
legitimate interest in the observance of rules and the efficient administration of the
municipal enterprise; it may indeed also affect the actual conditions of employment
but this may be only because it interferes with the ease and frequency of evading the
rules. Employees have no lepitimate  interest in getting away with rule evasion, and
in striking the balance between the directness and depth of an item’s impingement on
conditions of employment and the employer’s need for unilateral action the interest in
easy rule evasion should count for little or nothing.

This is by no means the only pertinent consideration. A method of enforcing existing
rules may be so tyrannical or so inconsistent with human dignity and privacy that it
does cut deeply into conditions of employment and into very legitimate employee
interests. Town of Stratford, Decision No. 1833 (1979)

The Board has adhered to this analysis in many cases since the decision in Stmtforrl,  supm.
In C@  of Norwich, Decision No 1711 (1979),  we found that the City was allowed to
unilaterally institute a change requiring disability pensioners to be periodically examined by
two physicians instead of one. In so holding, the Board stated:

This change will not materially affect the amount of pension to be received by persons
who have genuine continuing disability. It is simply a prophylactic measure to
safeguard the system from spurious or ill founded claims. The interest of the City
and its personnel and pension board in providing such safeguards for the integrity of
the system so far outweighs any legitimate interest employees may have in
maintaining the weaknesses of a system that permits abuse, that we find this matter to
belong to a prerogative of management . . .

Norwich, supra at 5

In the instant case, we find the same to be true. The institution of a requirement for
certification of disability or a follow-up medical examination is a reasonable means by which
to ensure the integrity of the disability pension system. The requirement of a questionnaire
or medical examination is not changing the already existing rule that one must be disabled in
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order to legitimately receive a disability pension. Further, the requirement will not
materially affect the amount of pension received by persons who have a genuine continuing
disability. The requirement will undoubtedly have an effect on those who refuse to submit
the certification or to submit to the medical examination or those whose disabilities are not
continuing. In such cases, the pensions will likely cease. However, safeguarding the
pensions of those who may not deserve them is not a legitimate interest of the employees.
On the other hand, the employer has a great interest in preserving the integrity of the system
for those who truly deserve the disability pensions.

In making the above decision, we specifically reject the Police Union’s contention that
“once an employee receives a disability retirement, his relationship with the Town is
basically over, with the exception of collecting benefits”. Disabilities can and do change
over time, and the Pension Board has an obligation to determine that employees receiving a
pension are, in fact, disabled.

We also-find that this method of safeguarding the pension system is certainly not so
tyrannical nor invasive as to take it out of management’s prerogative. Indeed, the
requirement of periodic medical evaluation seems to be the only realistic way to effectively
monitor disability. Thus, we find that the chosen method of enforcing the provisions of the
pension plans is not so invasive that it cuts deeply into conditions of employment.

Concerning the alleged potential secondary impacts of the Town’s requirement, we
have already discussed that the potential loss of benefits to those who do not comply or are
found not to be disabled is not a legitimate interest of the employees. Further, if the Pension
Board determined that benefits should cease based on a refusal to submit or on the contents
of a medical report, it would not be doing anything that is shown to be outside of its present
authority. In this regard, each pension plan makes the Board, which is comprised in part of
union representatives, the administrative body in charge of running the system and defines
who is eligible for a disability pension. The plans do not provide for a member to
automatically receive benefits upon his own pronouncement that he is disabled; he must
actually be disabled. And it is the Pension Board which makes this determination.

However, we do find that the logistics of implementing the requirements including
details concerning the scheduling and other specifics of the requirement must be negotiated
with the Union. The specific ways in which the requirement is carried out do substantially
affect conditions of employment. Further, we believe there are substantial issues affecting
terms and conditions of employment if an individual is disqualified for a disability pension
and desires or is ordered to return to work. To the extent that issues such as rate of pay,
seniority, rank, etc. are not already covered by the parties’ collective bargaining agreement
or by past practice, such issues must be negotiated with the Police and Fire Unions.
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LOCAL 134 (PUBLIC WORKS UNION)

In this situation, the parties are only disputing whether the Town may, during contract
negotiations, unilaterally require future disability retirees to submit a medical questionnaire in
order to continue receiving benefits and, if so, whether the Town must, at the least, bargain
regarding the impacts of that requirement.*

We find for all the reasons discussed in the previous section that the Town may
require the questionnaire. However, in this case, there is also an additional reason why the
Town may unilaterally take this action. The contract between this Union and the Town, in
effect at the time of the Retirement Commission’s adoption of the questionnaire, provided in
part that “[a]ny disabled Retired Member may be required to submit to medical examination
at any time during retirement prior to age sixty-five (69,  but not more often than once each
year to determine whether he is eligible for continuance of disability pension. If, on the
basis of such an examination, it is found he is no longer disabled, his disability pension will
cease. In the event the disabled Retired Member refuses to submit to medical examination,
his pension will be discontinued until he submits to such an examination”. (Ex.  3). We
believe that the ability to require the less intrusive questionnaire is inherent in the Town’s
contractual right to require the medical examination. The questionnaire is a reasonable
attempt to avoid, if possible, calling pensioners back for an exam. There is nothing in the
Pension Board’s decision indicating that the questionnaire would be required more than once
per year. Thus, in this matter we find that there exists an additional reason to find that the
questionnaire does not require bargaining.

The Union also asserts that the Town’s actions were prohibited because contract
negotiations were taking place at the time. We conclude that the mere event of negotiations
does not, in this case, make a difference in our analysis. We have found that the
questionnaire requirement is a management prerogative. Therefore, the Town has no
obligation to bargain about its decision prior to implementation. While it is true that the
Town could agree to bargain about this subject because it is a permissive subject of
bargaining, there is simply no evidence to indicate that the Town had somehow agreed to
bargain about this subject and then reneged on that agreement. Thus, the simple fact that the
parties were in negotiations does not change the nature of management’s right to unilaterally
institute this requirement.

With regard to the claimed secondary impact of the questionnaire, we conclude that
there is no impact of this requirement that presently requires bargaining because the parties

2 The Town also asserts here that the issue of secondary impacts is not properly in front of the Board.
Again we disagree. Although this Union and the Town agreed, in one portion of the stipulation, that
the & issue would be whether the Town could unilaterally impose the requirement of the medical
questionnaire, they also agreed, in the same stipulation, that the Board would consider the impacts of
the questionnaire. Again, we hold the Town to its entire agreement and find that the question of
impacts is properly before the Board.
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have already included the provision for the medical examinations in the contract. Because
we have found the questionnaire to be part of the Town’s contractual right to require the
exam, the issue has already been negotiated between these particular parties and we will not
order further bargaining.

By the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby ORDERED that:

I.

II.

III.

IV.

The complaint in case number MPP-16,006 be and the same hereby is
DISMISSED;

Take the following affirmative action that we find will effectuate the Act:

a. Bargain upon demand with Local 407 or Local 998 regarding the substantial
secondary impacts of the Pension Board’s decision to require medical
examinations or questionnaires for future disability retirees, as such secondary
impacts are described in this decision.

Cease and desist from implementing the requirement of the medical
questionnaire or examination for future disability retirees of Local 407 or
Local 998 until such time as the secondary impacts described in this decision
have been negotiated with those Unions.

Take the following affirmative steps which the Board finds will effectuate the
purposes of the Act:

a. Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees of
the bargaining unit customarily assemble, a copy of this Decision and Order in
its entirety.

b. Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision and Order of the steps
taken by the Town of Stratford to comply herewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey,
Boaid  Member

s/Thomas G. Gutteridge
Thomas G. Gutteridge,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 21st day
of May, 1996 to the following:

Mark Barnhart, Town Manager
Town of Stratford
Town Hall, 2725 Main Street
Stratford, Connecticut 06497

Jack Obernesser, Director of Human Resources
Town of Stratford
Town Hall, 2725 Main Street
Stratford, Connecticut 06497

David J. Dunn, Labor Consultant
1656 Main Street
Stratford, Connecticut 06497

Police Department
900 Longbrook Avenue
Stratford, Connecticut 06497

Peter S. Carozza, President
UPFFA of CT
406 Farmington Avenue
Farmington, Connecticut 06302

Daniel Hunsberger, Vice President
UPFFA of CT
264 Old Sib Road
Ridgefield,  Connecticut 06877

Peter Gemat,  Staff Representative
Council 15, AFSCME, AFL-CIO
290 Pratt  street
Meriden, Connecticut 06450

Attorney Robert J. Murray, Jr.
Council 15, AFSCME, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450
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Richard J. Person, International Representative
International Federation of
Professional & Technical Engineers
17 Shadowbrook Lane #9
Milford, MA 01757

Attorney Benjamin S. Proto,  Jr.
Assistant Town Attorney
Town Hall
2725 Main Street
Stratford, COMectiCUt  06497

Richard A. Davis
Labor Consultant
12 Raven Terrace
Stratford, Connecticut 06497

Y John W. Kingston
Agent
Connecticut State Board of Labor Relations
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