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DECISION NO. 3398

MAY 9, 1996

ORDER  GRANTING lUW?ONDENT’S  MOTION TO DISMISS

On May 15, 1995, Locals 387, 391 and 1565 of Council 4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board) a
complaint alleging that the State of Connecticut, Department of Correction (the State) had
engaged and was engaging in practices prohibited by 0 5-272 of the Act Concerning
Collective Bargaining for State Employees (the Act). Specifically, the Union alleges that the
State repudiated the collective bargaining agreement by counseling and disciplining
employees for their use of sick, personal and bereavement leave; repudiating the just cause
provision of the collective bargaining agreement; and by unilaterally changing the existing
practice of sick leave use by the creation of Directive 2.11 without bargaining with the
union.

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for a hearing on February 29, 1996 at which time the
parties appeared and were represented by counsel. At that time the State ffied  a motion to
dismiss on the grounds that this complaint was an attempt to relitigate the Board’s decision in



Case No. SPP-13,134, Decision No. 3170 (1993) and was barred by the doctrine of
res judicata.

On the basis of the whole record before us, which includes the entire record of Case
No. SPP-13,134, we adopt the findings of fact outlined in Decision No. 3170 (1993) and
incorporate them by reference, make the following conclusions of law, and grant the motion
to dismiss.

CONCLUSIONS OF LAW

1. Our decision in S&z& of Connecticut, Decision No. 3170 (1993) became binding upon
the parties by the operation of the principles of res judicata and we grant the State’s motion
to dismiss.

DISCUSSION

The doctrine of res judicata holds that an existing final judgment rendered upon the
merits without fraud or collusion, by a court of competent jurisdiction, is conclusive of
causes of action and of facts or issues thereby litigated as to the parties and their privies in
all other actions in the same or any other judicial tribunal of concurrent jurisdiction. State
ex  rel.  CIzmpo Y Osborn, 126 Conn. 214, 218, 10 A.2d  687 (1940); 46 Am. Jur. 2d,
Judgments 0 394, pp. 558-59. Local I219 v. Connecticut Labor  ReUions  Board, 171
Conn. 342, 355, 370 A.2d  952 (1976). If the same cause of action is again sued on, the
judgment is a bar with respect to any claims relating to the causes of action which were
actually made or which might have been made. Bridgeport Hydmulic  Co. v Pearson, 139
Conn. 186, 196, 91 A.2d  778 (1952). Wade’s Dairy, Inc. v. Fai$eld, 181 Conn. 556,
559-60,  436 A.2d  24 (1980).

A decision of an administrative tribunal, acting in a duly authorized capacity, is a
prior decision within the rule of res judicata. United States v. Utah Construction & Mining
Co., 384 U.S. 394, 421; Tidewater Oil Co. v. Jackson, 320 F.2d  157, 161. In Corey v.
Avco-Lycoming Corp., 163 Conn. 309 (1972) the Connecticut Supreme Court held that a
plaintiff who litigated her claim through the grievance arbitration process was bound on res
judicata grounds from litigating her discrimination claim before the Commission on Human
Rights and Opportunities. In the past, we have found that a decision of another
administrative agency or court is binding on the parties in a proceeding before us under the
doctrine of res judicata. Borough of Naugatuck, Decision No. 1228 (1974),  sffinned  on
other grounds  Local 1219 International Association of fire  Eghters  v. Conn. Labor
Rehztions  Board, 171 Conn. 342 (1976).

At the hearing the Union did not dispute the fact that the subject matter of the present
complaint dealt with the same subject matter of the original complaint but argued that the
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facts presented to the Board in Case No. SPP-13,134 and our Decision No. 3170 (1993) only
concerned the question of the State’s right to implement the policy. In this case, they argued
that the State has actually disciplined bargaining unit members and there is now proof that
employees’ evaluations, promotions and job security are being affected by the implementation
of Directive No. 2.11. Therefore, the Union alleges there is an obligation to bargain over
the impact of the State’s decision to implement the Directive.

In our Decision No. 3170, in dismissing the Union’s complaint, we stated the
following conclusions of law:

1. Reasonable work rules and procedures designed to enforce existing rules or
conditions of employment do not constitute mandatory subjects of bargaining unless
the work rules alter the conditions of employment which they are designed to enforce.

2. The State did not unilaterally change a past practice regarding sick leave
because (a) Directive 2.11 is a reasonable procedure designed to support existing
policy regarding attendance; (b) the issuance of Directive 2.11 is allowed by the
management rights clause of the contract; (c) the State has periodically reviewed
attendance records of employees in the past and; (d) Directive does not require
medical certificates for absences of less than five consecutive days.

The Union’s argument in this case is that the State can establish a reasonable work
rule to monitor such leave, i.e., Directive 2.11, but once discipline is imposed upon an
employee for such leave violations, the State must bargain. We do not find this argument
persuasive. To be sure, any employee who is disciplined for sick leave violations is having a
condition of employment affected. But this negative impact is not one which requires
bargaining. The fact that employees are disciplined, pursuant to a reasonable prophylactic
work rule, does not affect the sick leave benefit. As we stated in Town of Stmtfod,
Decision No. 1833 (1979):

A change of the rules themselves is far more likely to affect the employee’s legitimate
interest in job conditions than is a merely prophylactic measure that seeks to enforce
or implement existing rules without changing them. The latter serves the employer’s
legitimate interest in the observance of rules and the efficient administration of the
municipal enterprise; it may indeed also affect the actual conditions of employment
but this may be only because it interferes with the ease and frequency of evading the
rules. Employees have no legitimate interest in getting away with rule evasion, and
in striking the balance between the directness and depth of an item’s impingement on
conditions of employment and the employer’s need for unilateral action the interest in
easy rule evasion should count for little or nothing. See  Eust  Hartford Bomi  of
education, Decision No. 1664 (1978); City  of New Haven, Decision No. 1490
(1977); City  of Stamford, Decision No. 1473-B (1977).



In conclusion, the present case (SPP-17,272) is identical to the issue raised in Case
No. SPP-13,134 and decided by Decision No. 3170; i.e., the implementation of Directive
2.11. The parties arc also identical. Under the principles of res judicata, our decision in the
Case No. SPP-13,134, Decision No. 3170 is a bar with respect to any claims relating to the
complaints that were actually made or which might have been made. Accordingly, we grant
the State’s motion to dismiss.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the Complaint herein be and the same hereby is DISMISSED.

CON-NECTICUT  STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey,
Board Member

s/Thomas G. Gutteridge
Thomas G. Gutteridge,
Board Member
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Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Alan J. Mazzola,  Deputy Commissioner
of the Bureau of Human Resources

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Michael Ferrucci, Executive Assistant
to the Director
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051
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Thomas Pekrul, Service Representative
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Connecticut State Board of Labor Relations
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STATE OF CONNECTICUT
DEPARTMENT OF CORRECTION AND
CONNECTICUT STATE BOARD OF
LABOR RELATIONS

: SUPERIOR COURT

: JUDICIAL DISTRICT OF
HARTFORD/NEW BRITAIN
AT HARTFORD

: MAY 1, 1997

MEMORANDUM OF DECISION

In this action the Plaintiff is a labor union which

represents employees of the State of Connecticut Department

of Corrections (hereinafter "DOC"). The union brought,

pursuant to General Statutes § 5-272, a prohibited practice

complaint (State Employee's Relations Acts) against the DOC.

The complaint was filed with the respondent Connecticut

State Board of Labor Relations (hereinafter "labor board")

under authority of General Statutes § 5-274. The labor

board in a decision of May 9, 1996, dismissed the complaint

on the basis of the doctrine of res judicata.



The Plaintiff filed a timely appeal of the labor board

dismissal on June 17, 1996. The appeal was brought pursuant

to the Uniform Administrative Procedures Act (UAPA),  General

Statutes § 4-183. The record was filed on August 8, 1996.

The briefs were filed by the union on October 15, 1996, the

DOC on January 24, 1997, and the labor board on February 11,

1997. The parties were heard at oral argument on April 129,

1995.

The dispute between the union and employer relate to

the DOC policy Directive 2.11 entitled "Employee

Dependability." This directive was issued July 30, 1990,

and effective on September 4, 1990. This policy was aimed

at the use of sick leave and required supervisors to monitor

employee sick leave. Sick leave usage could result in

counseling and investigation.

The Plaintiff union, on August 10, 1990, filed a

prohibitive practice against the DOC, with the labor board.

The complaint alleged that Directive 2.11 evidenced a

failure to bargain in good faith and a unilateral change in

attendance policy.

The August 1990 complaint (SPP, 13, 134)  was heard by

the labor board on May 19, June 2, and July 13, 1992. The

parties appeared, were represented, and were given full

opportunity to adduce evidence, examine and cross-examine

witnesses and make argument. The parties filed briefs, the

last of which was received on September 14, 1992. The labor
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board ultimately dismissed the union's complaint by its

Decision No. 3170, dated December 30, 1993.

The Plaintiff union filed, on May 15, 1995, a

prohibited practice complaint against the DOC, with the

labor board, once again challenging Directive 2.11.

The May 15, 1995 complaint was brought before the labor

board for a hearing on February 29, 1996, at which time the

DOC moved to dismiss on the basis of the doctrine of res

judicata. In a May 9, 1996, decision the labor board

dismissed the complaint holding:

In conclusion, the present case (SPP-17,272)
is identical to the issue raised in Case No. SPP
13,134 and decided by Decision No. 3170; i.e., the
implementation of Directive 2.11.
also identical.

The parties are

judicata,
Under the principles of.res

our decision in the case No. SPP 13,134,
Decision No. 3170 is a bar with respect to any
claims relating to the complaints that were
actually made or which might have been made.
Accordingly, we grant the State's motion to
dismiss.

A basic principle of administrative law is that the

scope of the court's review of an agency's decision is very

limited. General Statutes § 4-183(j)  provides that 'I [tlhe

court shall not substitute its judgment for that of the

agency as to the weight of the evidence on questions of fact

. . . The court shall affirm the decision of the agency

unless the court finds that substantial rights of the person

appealing have been prejudiced because the administrative

findings, inferences, conclusions, or decisions are . . .

clearly erroneous in view of the reliable, probative, and
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substantial evidence on the whole record." In order to

obtain reversal of an agency's decision, the plaintiff must

demonstrate that he suffered "material prejudice as a result

of this alleged procedural deficiency." Jutkowitz v.

Denartment  of Health Services, 220 Conn. 86, 94 (1991).

Furthermore, "Judicial review of conclusions of law

reached administratively is also limited. The court's ,

ultimate duty is only to decide whether, in light of the

evidence, the agency has acted unreasonably, arbitrarily,

illegally, or in abuse of its discretion." Conn. Lisht &

Power Co. v. Deot.  of Public Utilitv Control, 219 Conn. 51,

57-58 (1991). Similarly, I' [WI  ith regard to questions of

fact, it is [not] the function of the trial court . . . to

retry the case or to substitute its judgment for that of the '

administrative agency." Id. "The  question is not whether

the trial court would have reached the same conclusion but

whether the record before the commission supports the action

taken." Hospital of St. Raphael v. Commission on Hospitals

& Health Care, 182 Conn. 314, 318 (1980).

"Judicial review of [an administrative agency's] action

is governed by the Uniform Administrative Procedure Act

(General Statutes, c.54,  4-166 through 4-1891,  and the scope

of that review is very restricted . . . Neither this court

nor the trial court may retry the case or substitute its own

judgment for that of the [administrative agency] . . . The

court's ultimate duty is only to decide whether, in light of
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the evidence, the [agency] has acted unreasonably,

arbitrarily, illegally, or in abuse of [its] discretion."

(Citations and internal quotation marks omitted.) Board of

Education v. Freedom of Information Commission, 208 Conn.

442, 452 (1988).

Nevertheless, where "the  issue is one of law, the court

has the broader responsibility of determining whether the

administrative action resulted from an incorrect application

of the law to the facts found or could not reasonably or

logically have followed from such facts. Although the court

may not substitute its own conclusions for those of the

administrative board, it retains the ultimate obligation to

determine whether the administrative action was

unreasonable, arbitrary, illegal or an abuse of discretion."

United Parcel Service, Inc. v. Administrator, Unemployment

Compensation Act, 209 Conn. 381, 385 (1988).

The doctrine of res judicata provides that a final

judgment on the merits is conclusive of causes of action and

facts or issues litigated as to the parties. If the same

cause of action is again sued upon, the prior judgment is a

bar to any claims relating to the cause of action which were

litigated or could have been litigated in the earlier

action. Delahuntv v. Massachusetts Mutual Insurance Co.,

236 Conn. 582, 589 (1996); Connecticut Water Co. v.

Beausoleil, 204 Conn. 38, 43 (1987); Wade's Dairv, Inc. v.

Fairfield, 181 Conn. 556, 559 (1986); and Morqante, Inc. v.

5



, a
, .

.
1

j

Boehrinqer Inqelheim Pharmaceuticals, Inc., 20 Conn. App.

67, 72 (1989).

A valid and final judgment of an administrative agency

has the same effects under the doctrine as a court judgment.

U.S. v. Utah Construction Mininq Co., 384 U.S. 394, 422

(1966) ; Carothers v. Canozzielle,  215 Conn. 82, 94 (1990).

If the issues raised in the May 1995, complaint l

concerning Directive 2.11 were litigated or could have been

litigated in the earlier 2.11 case, then the complaint was

properly dismissed.

The union asserts that in the first case it challenged

the issuance of the 2.11 Directive; and in the second case

its actual implementati0n.l

The Record reveals that the parties litigated the

implementation issue in the earlier case. The case was

heard in May, June and July of 1992 and addressed a policy

in effect since September of 1990. There was substantial

evidence in the transcript of the hearings describing

implementation. (R. Transcript of July 13, 1992 testimony

of Michael Bard, pp. 10-14, 37-39, Transcript May 19, 1992

testimony of Michael Minney pp. 68-69.)

'This may be a distinction without a difference, as the
implementation is what is essentially challenged in a
prohibited practice or unfair labor practice complaint.
Fibreboard Paper Products Corporation v. N.L.R.B., 379 U.S.
203, 85 S. Ct. 398, 13 L.Ed.2d  233 (1964).
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The 1993 decision (No. 3170)  in its discussion of the

issue expressly characterizes it as the implementation of

2.11.:

In this case, the Union claims that the State
unilaterally implemented a policy which
substantially affects the rights of employees with
regard to sick leave.

(Dec. No. 3170 p. 3.)

It goes on to note that:

In fact, both the State's and Union's
testimony establishes that the State is not
requiring the employees to provide medical
certificates.

(Dec. No. 3170 p. 7.)

The union in its May 15, 1995 complaint accuses the DOC

of Its. Violating several arbitration awards which supported

the pre-Directive 2.11 policy of sick leave use." This

despite the specific language of Dec. No. 3170 concerning

Directive 2.11 that "It does not in anyway alter the

previous arbitration awards or the sick leave provision of

the contract."

The DOC is not required to relitigate the same issues

and facts relative to implementing Directive 2.11. This is

precisely what the doctrine of res judicata is designed to

avoid.

The appeal is dismissed.
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Procedural History

Appeal from the decision by the defendant board
of labor relations dismissing the plaintiff’s complaint
against the named defendant alleging prohibited
employment practices within the meaning of the State
Employee Relations Act, brought to the Superior Court
in the judicial district of Hartford-New Britain at Hart-
ford and tried to the court, WWeeny,  J.;  judgment dis-
missing the appeal, from which the plaintiff appealed
to this court. Affirmed.

Jason W. Cohen, with whom, on the brief, was J.
William  Gagne, Jr., for the appellant (plaintiff).

Richard 7’. Sponzo,  assistant attorney general, with
whom, on the brief, were Richard BlwnenthuZ,  attorney
general, and Charles 5’. Overend,  assistant attorney gen-
eral, for the appellee (named defendant).

Lisa S. Lumrek,  with whom, on the brief, was Juye
Bailey Zuntu,  general counsel, for the appellee (defen-
dant board of labor relations).

Opinion

PER CURIAM.  The plaintiff, AFSCME, Council 4,
Locals 387, 391 and 1565, AFLCIO  (union), appealed
to the trial court from a decision of the state labor
relations board (board). The trial court affirmed the
board’s decision and the union appealed to this court.
The d&positive  issue is whether an earlier decision of
the board bars the present proceeding under the doc-
trine of res judicata


