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DECISION AND DISMISSAL OF COMPLAINT

On August 23, 1993, Local 1303-119, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Town of East Haven (the Town) had engaged in practices prohibited by the
Municipal Employee Relations Act (the Act or MERA). Specifically, the complaint alleges
that the Town failed and refused to bargain over a “reasonable accommodation” for an
employee returning to work from an injury. The complaint also alleges that the Town
repudiated an agreement concerning the “mini-bus driver” position.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on November 7, 1994 and January 31, 1995. Both
parties appeared, were represented and allowed to present evidence, examine and cross-
examine witnesses and make argument. Both parties filed briefs the last of which was
received by the Labor Board on October 19, 1995. Based on the entire record before us, we
make the following findings of fact and conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The Town is a municipal employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times
has represented a bargaining unit consisting of Public Services Department employees and
certain Water Department employees in the Town. (Ex.  1)

3 . The Union and the Town were parties to a collective bargaining agreement with the
effective dates of July 1, 1991 through June 30, 1995, which contained the following relevant
provisions:

ARTICLE 3 - SENIORITY

1 . . . . Except where specifically noted otherwise, bargaining unit seniority
shall control. Supervisors shall be responsible for assignment of work to
employees in their classification at all times by seniority. When it becomes
necessary to assign employees to work outside of their classification it shall be
done by seniority . . . .

2 . All vacancies shall be posted on the bulletin board for a period of not less
than ten (10) working days . . . .

3a. “Vacancy” as used in this Article is defined as an opening in a permanent
position . . . .

b. All vacancies for positions not classified by Civil Service shall be filled by
the most senior employee who applies provided that the employee is qualified
to perform all of the duties required by the vacant position.

***

.
ARTICLE 6 - JOB CLASSIFICATIONS

la. All jobs have been classified in their appropriate pay grades as a result of
negotiations between the Town and the Union . . . .

b. The job descriptions agreed upon are incorporated herein and made a part
hereof by reference.

2. Employees shall be compensated in the range of the classification in which
they normally work. If there is a lack of work or a need for re-assignment of
work, as determined by the Department Head, during any period, an employee
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or employees may be assigned to another classification and shall receive the
rate of the new classification while they work at it. However, if an employee
is assigned to a job with a lower wage classification for reasons beyond his
control or because of injuries from an accident on the job, he shall continue to
receive his normal hourly rate. An employee may be assigned to another
department on a temporary basis. When it is necessary to assign an employee
to a job in a lower classification it shall be done in inverse order of seniority.
When it is necessary to assign an employee to another department, volunteers
shall be sought first. If more than one employee volunteers for the
assignment, seniority shall govern. If no volunteers are available, the least
senior employee may be assigned involuntarily. (Ex.  1)

4 . The Town owns a mini-bus which is used to transport senior citizens on errands and
social outings. Employees of the Public Services Department have filled the function of
driving the mini-bus for many years. A job description for this position was negotiated with
the Union in 1991 and states in part:

. . . Reports directly to the Director of the Senior Center when fulfilling the
role as Mini-Bus Driver; when not being utilized as a Mini-Bus Driver, reports
to Public Services Director or General Foreman for regular work assignments.

. . . When the employee is not functioning under the Mini-Bus Driver job
description, he will revert to the Laborer job description duties. (Ex.  3)

5 . For approximately a year and one-half, between 1992 and 1993, employee Kevin
Dennis filled the position of mini-bus driver. Dennis was offered the position by his Public
Services supervisor and by the local Union President when the job was vacated by another
employee. Drivers of the mini-bus are required to obtain a license to operate the mini-bus.
Dennis obtained a license to drive the mini-bus prior to his being permanently assigned to the
position so that he could fill in for employees who were absent. Other laborers also obtained
the license for the same reason.

6 . Joseph Williams was employed by the Town as a laborer. In the months prior to
June, 1993, he was absent from work, receiving workers compensation benefits due to back
injuries incurred at work. By letters dated May 18, 1993 and June 11, 1993, Director of
Administration Louis 2~110  informed Williams that his employment with the Town would be
terminated effective June 4, 1993 due to a doctor’s opinion that Williams was unable to
perform the functions of a laborer without further injury to his back. (Ex.  11)

7 . A hearing was held concerning Williams’ termination during which issues concerning
the Americans with Disabilities Act (ADA) were raised. At that time, it was agreed by all
parties that Union Representative Bill Kluytenaar and Williams’ attorney Lawrence Sgrignari
would provide 2~110  with, among other items, proposals for a “reasonable accommodation”
for Williams pursuant to the ADA. (Exs. 7A, 7B)
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8. Sgrignari provided Zullo with written proposals. (Ex.  4). Kluytenaar did not submit
written proposals but engaged in several discussions with Town officials. During the course
of these discussions, the Town raised the possibility of assigning Williams to drive the mini-
bus. The Union objected to this proposal because it would displace Dennis from that
function.

9 . By letter dated July 6, 1993, 2~110  informed Williams that he was to return to work
on July 12, 1993 and that Zullo had recommended to the Director of Public Services that
Williams be assigned to a laborer’s position to include the duty of driving the mini-bus.
Zullo informed Williams that he might be assigned duties other than those recommended as
long as the restrictions of his injuries were complied with. (Exs.  9, 21)

10. Williams returned to work and was assigned the job of driving the mini-bus. Dennis
was reassigned to other laborer’s duties. Dennis’s pay and benefits remained the same after
his reassignment to general laborer duties and he did not suffer a loss in any other way.

11. Job classifications within the classified service of the Town are created and approved
by the Civil Service Commission according to its rules and regulations. There exists no
classification of mini-bus driver in the classified service of the Town. There does exist a
classification of laborer within the classified service of the Town. (Ex.  15). The job
description for the position of laborer states that a laborer may drive the mini-bus. (Ex.  16)

12. When laborers are used in different areas of Town, the cost of the labor may be
charged to the account utilizing the laborer.

CONCLUSIONS OF LAW

1 . The Town did not violate that Act when it assigned Joseph Williams to drive the
mini-bus and assigned Dennis to perform general laborer’s duties.

2 . The Town did not repudiate an agreement concerning the position of mini-bus driver.

DISCUSSION

The Union makes two allegations in this matter. First, that the Town refused to
bargain over the “reasonable accommodation” made for employee Williams when he was
assigned to drive the mini-bus. Second, the Union alleges that the action of removing
employee Dennis from the job of driving the mini-bus and replacing him with Williams
violates the job description for the position of mini-bus driver, which description was
negotiated between the parties and made a part of the collective bargaining agreement by
reference.

4



The Town defends on several grounds. First, the Town claims that the instant matter
is not properly before the Labor Board because it involves a question of contract
interpretation, which is outside the jurisdiction of the Labor Board. Next, the Town claims
that a “reasonable accommodation” is required by the ADA and is, therefore, not a
mandatory subject of bargaining. Further, the Town argues that even if a bargaining
obligation exists, either regarding the decision to accommodate Williams or the impact of the
decision, the Town has not violated the Act because: (1) the contract allows the Town to
reassign employees; (2) the Town bargained to “impasse” with the Union; and (3) the Union
was unable to show any impacts of the decision to accommodate Williams in this manner.

We first find  that we do have jurisdiction over this matter even though the outcome
will depend in large part on contract interpretation, Although our authority to interpret
contracts is limited, we must engage in contract interpretation in situations in which the
contract is proffered as a defense to a charge that the employer has refused to bargain in
good faith. This is such a case; the Union has charged, in part, that the Town failed to
bargain concerning the reasonable accommodation of Williams and, by implication, the
impact of the decision to assign Williams to drive the mini-bus. The Town has asserted, as
part of its defense, that a contract provision allows the action. Thus, we are obligated to
interpret the contract in order to fulfill our statutory duty to administer the Act.

Turning to the substantive issues, we do not find a violation regarding the first
allegation because the collective bargaining agreement allows the employer’s actions. In this
regard, the Union’s sole argument is that the jobs of laborer and mini-bus driver constitute
two different job classifications and, therefore, the employer committed an unlawful refusal
to bargain when it ignored seniority and substituted Williams for Dennis as mini-bus driver.
The Union’s argument fails because it ignores Article 6, Section 2 of the collective
bargaining agreement that clearly allows the reassignment of employees where there is a
“need” to reassign work as such need is determined soley by the Department Head. Thus,
even assuming that the Union is correct in its position that the two jobs are separate
classifications, the contract unequivocally allows the reassignment of employees to different
classifications.

Here, the Town determined that there was a need to accommodate Williams. pursuant
to the ADA and that the best method for doing so was to put him back to work as a laborer
and assign him to drive the mini-bus. This necessitated reassigning Dennis to the general
duties of a laborer. The contract places certain wage requirements on reassignments,
however, there are no wage issues in the instant case. Further, the requirements in the
contract regarding voluntary transfers and seniority do not affect this case because Dennis
was the only person occupying the position of bus driver. Therefore, he was the only
possible reassignment. Thus, there was no need to determine the least senior person or to
ask for volunteers.

In making our determination, we specifically find that the situation involved herein
did not include a “vacancy” in a position that needed to be filled and was required to be
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posted. The position of mini-bus driver was never vacant. Rather, both the general
laborer’s assignment (Williams’ assignment) and the mini-bus driver assignment (Dennis’s
assignment) were occupied. At the point where it became obvious that Williams would
return to work and needed a reassignment, the employees were switched. At no time was
there a position vacancy.

Finally, we need not determine the specific bargaining obligations of the Town
pursuant to the ADA. Whatever the general non-contractual bargaining obligations may be
concerning reasonable accommodations or the impact thereof, this contract clearly covers the
instant situation; i.e., the reassignment of one employee due to a need to accommodate
another. l

Turning to the next issue, we find no repudiation of an agreement concerning the
position of mini-bus driver. The Union’s theory, with regard to this issue, is that the
assignment of Williams to the duties of mini-bus driver repudiates the job description for that
position because any vacancy in the mini-bus driver position was required to be posted as a
separate job classification.

We disagree with the Union. As discussed many times before in our caselaw,  there
are limited circumstances in which we will find repudiation of a contract. & Hanford
Board of Education, Decision No. 2141 (1982). The only potential theory of repudiation in
this case is that the employer took its action based on a wholly frivolous or implausible
interpretation of the contract. Hartford Board of Education, supm;  Trumbull, Decision No.
2294 (1984). As discussed above, the employer’s interpretation of the contract is certainly
not frivolous or implausible. This is not a case involving a vacancy in a job; it is a
reassignment of one employee to different work based on a need as determined by the Town.
The reassignment of these individuals is allowed by the contract. Further, there is nothing in
the job description of mini-bus driver or laborer to change our minds. Each talks about
assignment to the other’s duties. Thus, there is certainly no prohibition in the job
descriptions regarding the actions of the employer. Thus, we find that there is no contract
repudiation and we dismiss the complaint.

I We recognize, as does the National Labor Relations Board, that many situations may exist in which the
requirements of the ADA may interact and sometimes conflict with the requirements of the collective
bargaining laws. We decline to discuss here in detail the many issues potentially raised by these laws
because the contract permits the employer’s actions.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
Complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthonv Sbona
Anthony Sbona,
Board Member

* Former Chairman Margaret A. Lareau  resigned prior to deliberation of this case.
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CERTIFICATION
I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th day

of April, 1996 to the following:

Henry J. Luzzi,  Mayor
Town of East Haven
Town Hall, 250 Main Street
East Haven, Connecticut 06512

Louis Zullo, Director of Administration & Management
Town of East Haven
Town Hall, 250 Main Street
East Haven, Connecticut 06512

Sandy Proto,  Personnel Office
Town of Past Haven
Town Hall, 250 Main Street
Past Haven, Connecticut 06512

Attorney David A. Ryan, Jr.
Summa & Ryan
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Bill Kluytenaar, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East  Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Bruce A. Morrison
Morrison & Swaine
2 Whitney Avenue, Suite 700
New Haven, Connecticut 06510

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Agent
Connecticut State Board of Labor Relations
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