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DECISION AND DISMISSAL OF COMPLAINTS

On April 12, 1993, the Middletown Managers & Professional Association (MMPA  or
Union) filed a complaint (MPP-15,439) with the Connecticut State Board of Labor Relations
(the Labor Board), alleging that the Middletown Board of Education (the School Board) had
engaged and was engaging in practices prohibited by 0 7-47O(A)4  of the Municipal Employee
Relations Act. (the Act or MERA). Specifically, the MMPA alleged that the School Board
had failed to bargain in good faith by unilaterally subcontracting bargaining unit work to
“Service Master” and by refusing to bargain about the impact of such action. On May 13,
1993, the MMPA filed an amended complaint to add the City of Middletown (the City) as a
Respondent.



On June 16, 1994, the MMPA filed another complaint @@P-16,463)  with the Labor
Board, alleging that the School Board had further engaged in practices prohibited by
8 7-470(a),  (b) and (c) of the Act by posting the position of Supervisor of Maintenance and
Transportation and changing the job description of said position without bargaining with
MMPA.

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing on January 20, March 1 and December 7, 1994 and May 16,
1995. All parties were represented and allowed to present evidence, examine and cross-
examine witnesses and make argument. At the hearing on January 20, 1994, the Labor
Board granted a Motion to Dismiss, finding that neither the School Board nor the City had an
obligation to bargain concerning the decision to subcontract the work of the Director of
Maintenance to Service Master because at the time the decision was made, the Director’s
position was not even arguably in the bargaining unit. All parties filed briefs, the last of
which was received by the Labor F3oard  on July 3, 1995. Based on the record before us, we
make the following findings of fact and conclusions of law and we dismiss the complaints.

FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2 . The City is an employer within the meaning of the Act.

3 . The Union is an employee organization within the meaning of the Act and is the
exclusive bargaining representative of a group of supervisory employees employed by the
City.

4 . The City’s Charter, Chapter XII, Section 1, provides, in relevant part, as follows:

. . . [t]he classified service [of the City] shall include all non-elective officers and
both full-time and regular part-time employees of the City . . . and personnel
employed by the Board of Education not requiring certification by the State Board of
Education . . . excepting . . . the Board of Education’s Supervisor of Maintenance
and Transportation . . . . New or additional positions in the classified service may be
created and changes in the duties and responsibilities of existing positions may be
made by resolution of the Common Council . . . .I’ (Ex.  12)

5 . As a result of the above Charter provision, the position of “Supervisor of
Maintenance and Transportation” (the Director) is an employee of the School Board and the
position of “Assistant Director of Maintenance and Transportation” (Assistant Director) is an
employee of the City.
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6 . The City is responsible for bargaining over the wages, hours and terms and conditions
of employment of the unionized non-certified employees of the School Board.

7 . At all relevant times, the Director was not included in any bargaining unit and the
School Board unilaterally determined the terms and conditions of that position. For
approximately 10 years prior to 1991, the salary and benefits for the Director’s position
“piggybacked” those negotiated by the Union for its members. The Director contributed to
the City’s pension plan, which required that an employee who was not a member of the unit
work for 25 years to qualify for retirement under the plan.

8 . At all relevant times, the Assistant Director position was included in a bargaining
unit, most recently in the MMPA supervisor’s unit.

9 . Prior to the spring of 1991, the Director, John Fisher, and Assistant Director
Salvatore Russo shared the maintenance and transportation duties in the school system.
Russo was assigned to oversee the maintenance at 4 or 5 school buildings. He also did
certain jobs at all of the school buildings, e.g., testing the air and water. Fisher had the
overall responsibility for all of the School Board’s buildings and oversaw the maintenance in
the buildings that Russo did not cover. Russo handled much of the transportation duties, but
turned to Fisher for big decisions and for complaints by parents.

10. In the spring of 1991, Fisher was in ill health and sought to retire after working as
Director for approximately 18 years. Fisher had insufficient time to qualify for retirement
benefits under the City’s pension plan.

11. On September 12, 1991, the School Board approved Fisher’s request to retire in
November, 1991 with 22 years of service and with the School Board buying 2 years of
military time. The School Board’s approval was contingent upon approval of the package by
the City’s Common Council.

12. On October 15, 1991, the Superintendent of Schools, Alfred Tychsen wrote to the
City’s Mayor, requesting that the Common Council approve the School Board’s package for
Fisher and noted that such an approval would probably require an amendment to the City’s
retirement ordinance.

13. During this time, the School Board was considering whether to hire a new Director or
to hire an outside contractor to perform the supervisory duties historically performed by
Fisher.

14. During this time, the Union and the City were in negotiations for a new collective
bargaining agreement.

15. Following the School Board’s request to the Common Council, it was determined that
Fisher still had not worked sufficient time to qualify for retirement benefits. The School
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Board explored other ways to help Fisher retire. The City’s Director of Finance suggested
that Fisher piggyback the more generous retirement terms that were expected to be negotiated
by certain bargaining units, including the MMPA.

16. On October 23, 1991, the School Board authorized the administration to negotiate a
contract with “Service Master” to supervise maintenance work, contingent upon the Common
Council’s amendment of the retirement ordinance and effective upon Fisher’s retirement.
The School Board also voted at that time to hire Fisher part-time.

17. The Service Master contract was not discussed during the ongoing collective
bargaining negotiations between the City and the MMPA.

18. The School Board provided the proposed Service Master contract to another
bargaining unit for their review in order to reassure the unit that the contract was for
supervision and would not displace any of the unit’s custodial workers. The School Board
did not provide the MMPA with a copy of the proposed contract.

19. At the School Board’s meeting on December 4, 1991, Russo criticized the idea of
hiring Service Master. The contract with Service Master was approved by the School Board,
effective upon Fisher’s retirement.

20. The School Board entered into a contract with Service Master on January 2, 1992.

21. On April 30, 1992, Fisher wrote to the Union’s President, Joseph Colonghi, to ” . . .
request that the position I now hold be included . . . ” in the Union. (Rx.  3)

22. At a School Board meeting on May 14, 1992, Superintendent Tychsen requested the
School Board to allow Fisher to join the Union for the purposes of obtaining retirement after
22 years of service, a term that was being negotiated by the Union during their collective
bargaining talks. There was no discussion of having Fisher’s position be included in the
bargaining unit. The School Board approved ” , , , John Fisher’s request to join . . . .” the
Union. (Rx.  4)

23. On May 18, 1992, Tychsen wrote to Colonghi to notify the Union that the School
Board had approved ” . . . Fisher’s request to join . . . .‘I the Union. (Ex.  5)

24. On May 21, 1992, Mayor Sebastion Garafalo wrote to Colonghi, informing him that
the Mayor approved Fisher’s “inclusion” in the Union. (Ex.  6)

25. In June, 1992, Fisher began paying dues to the Union.

26. Fisher continued to work until April, 1993, thereafter officially retiring in August,
1993.
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27. In March, 1993, in preparation for signing the collective bargaining agreement with
the MMPA, Personnel Director Lawrence Kinch reviewed and updated the agreement.
Kinch had heard rumors that Fisher had joined the Union. Kinch decided to investigate
whether Fisher’s position should be included in the list of positions and salary grades of the
bargaining unit that was to be appended to the agreement. Kinch contacted the City’s
Finance Department, who told Kinch that he would have to contact the School Board, since
the School Board prepared their own payroll and would have a record of whether Fisher was
paying Union dues. Kinch was told by the School Board’s Payroll Clerk that Fisher was
paying dues. Solely on this basis, Kinch added Fisher’s position to the list of positions
included in the Union as an Appendix A: Schedule of Salary Grades to the collective
bargaining agreement.

28. The Union’s collective bargaining agreement with the City does not provide that an
“assistant” will automatically become a Director on a temporary basis if the Director’s
position is vacated. However, normally an assistant acts as a temporary Director if a
Director leaves his position.

29. On March 24, 1993, Colonghi wrote to Superintendent David Larson stating that the
Service Master contract was going to have ” . . . a serious impact on a member of our
bargaining unit. It is therefore essential that we meet to negotiate the impact and the
conditions of employment as a result of contracting out bargaining unit  work”. (Ex.  10)

30. On April 1, 1993, Larson responded to Colonghi, writing that the School Board did
not have a collective bargaining relationship with the Union and suggesting that the Union
contact the City about the matter. (Ex.  11)

31. After the Service Master contract was implemented, Russo spent a little less time on
maintenance than he had when Fisher was Director. Russo had no new duties as a result of
the contract. Russo refused to report to Service Master’s employees and Russo’s relationship
with Service Master’s employees was strained.

32. On May 17, 1994, the School Board voted to terminate the contract with Service
Master and authorized the “posting” of the anticipated position of Director of Maintenance
and Transportation. (Ex.  22). The School Board also decided on that date to further
investigate whether to return to an in-house position of Director or to further subcontract this
work.

33. The School Board made certain minor changes to the Director’s job description
without negotiating with the Union and posted the “Announcement of Possible Vacancy”.

34. On or around August 9, 1994, Union President William Kuehn requested from Kinch
a copy of the job description for each position in the bargaining unit. The job description for
Director was not included. Kuehn did not complain to Kinch about the omission.
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35. The Union did not specifically request the Director’s job description form the School
Board. However, the School Board had the description in its possession at all times relevant
to this complaint.

36. On July 5, 1994, Kuehn wrote to the School Board’s Chairman to express the Union’s
“objection” to the School Board’s “actions” concerning the Director’s position.

37. The School Board requested Kinch to post the position, which Kinch did as a
courtesy. Kinch has extended the same courtesy to the School Board on occasions in the
past.

38. In August, 1994, the School Board hired Kendall Jackson as Director. Russo had not
applied for the job. Jackson’s salary and benefits still piggyback those of the Union.

39. On February 17, 1995, Russo requested early retirement, which request was granted.
He retired in or around May, 1995.

CONCLUSIONS OF LAW

1. Neither the City nor the School Board was obligated to bargain with the Union prior
to deciding to subcontract the work of the Director because the position of Director was not
even arguably a bargaining unit position at the time the City decided to subcontract the work.

2. The bargaining unit was not modified to include the position of Director.

3. Neither the City nor the School Board was obligated to bargain concerning any
impacts of the Service Master contract on the position of Director because said position was
never part of the bargaining unit.

4. The Union failed to prove any other substantial impacts of the Service Master contract
including any impacts on the position of Assistant Director. .-

5. The School Board was not obligated to bargain concerning any changes made to the
Director’s job description.

6. The School Board was not obligated to bargain concerning the posting of the vacancy
in the position of Director.
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DISCUSSION

The Union has complained of several actions by the School Board and City, all of
which relate to the alleged transfer of the position of Director into the bargaining unit. At
the hearing, the Labor Board determined that neither the City nor the School Board had any
obligation to bargain with the Union regarding the decision to subcontract the work of the
Director since that decision was made before the Director’s position was even arguably in the
bargaining unit. Thus, we proceed directly to the other issues in the case.

The second issue before us is whether the School Board violated the Act by failing to
negotiate substantial secondary impacts on the position of Director of the transfer of work to
Service Master. The first inquiry here is whether the position of Director was “added” to the
bargaining unit, thereby triggering a duty to negotiate. The Union claims that when the
School Board and the City arranged for Fisher to become a member of the bargaining unit in
order to take advantage of the Union’s pension package, Fisher’s position was added to the
bargaining unit. The School Board and the City respond by stating that Fisher became a
member of the bargaining unit solely for the retirement benefits and that the bargaining unit
was never modified to add the position of Director.

We conclude that the position of Director was not added to the unit. First, it was
evident from the outset that the sole purpose of having Fisher join the Union was to enable
him to retire with the desire benefits. The record is replete with evidence supporting this
fact, including the plain language of the Union’s agreement to the request, and of the City
Council’s and Mayor’s approvals of the action.

Moreover, there was no discussion concerning modification of the bargaining unit
during the contract negotiations, which were ensuing at the time the arrangements were being
made for Fisher to join the Union. Also, the City Charter indicates that approval of the
Common Council would be necessary to allow the position to become a city position and,
thus, eligible to be considered for inclusion in the unit. The fact that no such approval .was
given, is further evidence that the parties did not intend to include the position of Director
within the unit. .-

Finally, we do not find significant the fact that the Personnel Director added the
position to the list of positions in the collective bargaining agreement. This clerical act was
merely the result of a conversation with the School Board’s payroll clerk concerning whether
Fisher was paying dues. The Personnel Director’s unilateral action in adding the position to
the list is not binding or significant. As a final note, Fisher had been placed in a part-time
status. Thus, it is impossible to even conclude that he was formally occupying the
“Director” position at the time he joined the Union. Thus, although we do not know exactly
the status of Fisher’s position once he began paying dues to the Union, we are sure that the
position of Director was not meant to be added to the unit.
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The next inquiry is whether the School Board or the City violated the Act by failing
to bargain over any other substantial secondary impacts of the Service Master contract on the
bargaining unit. It is well-settled that the Union bears the burden of proving the existence of
substantial impacts. Tordngton  Board of Educaiion,  Decision No. 2827 (1990).  Here, the
Union failed to prove the existence of any substantial secondary impacts. Specifically, the
Union’s evidence did not support the chief claim that the contract with Service Master had
substantially changed the duties of the Assistant Director. Instead, the record shows that the
job duties of the Assistant Director continued to be primarily in the area of transportation and
that any changes in those duties were minimal. Prior to the Service Master contract, the
Assistant Director’s duties in the area of maintenance supervision were secondary and
flexible, and after the contract those duties remained substantially the same. Finally, the fact
that Russo preferred the prior management structure and was unhappy with his Service
Master colleagues is not a bargainable impact.

The final issue is whether, after the Service Master contract had been terminated, the
School Board violated the Act by amending the job description for the position of Director
and posting it without bargaining with the Union. Since we have found that the position was
never added to the unit, the School Board had no duty to bargain with the Union over
changes in the job description or in the decision to post the job description.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaints filed herein be and the same hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Susan Carlson
Susan Carlson,
Alternate Board Member

s/Patricia Low
Patricia Low,
Alternate Board Member

* Chairman Margaret A. Lareau resigned prior to the deliberation of this case.
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CERTIFICATION

I hereby certify that the foregoing was mailed postage prepaid this 10th day of April,
1996 to the following:

Corinne E. Gill
City of Middletown
P. 0. Box 1300
Middletown, Connecticut 06457

Attorney Brian Clemow
Shipman  & Goodwin
One American Row
Hartford, CT 06103

Attorney Trina A. Sole&i
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Maria Madsen Holzberg, Mayor
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

William Kuehn, Jr.
President MMPA
Municipal Development Office
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Lawrence W. Kinch,  Personnel Director
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457



Dr. David Larson
Superintendent of Schools
Middletown Board of Education
311 Hunting Hill Avenue
MXdlet0wn,  COMeCtiCUt  06457

bohn  W. Kingston
Agent

’

Connecticut State Board of Labor Relations
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