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DECISION AND ORDER

On January 5, 1994, Michelle Dickens (Complainant) filed a complaint with the
Connecticut State Board of Labor Relations (Labor Board) alleging that the State of
Connecticut (the State) had engaged and was engaging in prohibited practices in violation of
the State Employee Relations Act (SERA or the Act) by refusing to comply with an
arbitration award.

After the requisite preliminary administrative steps had been taken, the parties appeared
_ before the Labor Board for a hearing on November 2, 1994. Both parties appeared and were

represented by counsel. Full opportunity was provided to present evidence, examine and
cross-examine witnesses, and make argument. The parties filed post-hearing briefs, the last
of which was received on December 12, 1994.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.
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FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2. The Complainant is a Correction Officer and a member of Local 391, Council 4,
AFSCME, AFL-CIO.

3 . On May 15, 1992, Complainant was placed on administrative leave without pay pending
‘an  investigation.

4. x, On May 30, 1992, Complainant was terminated.

5 . Complainant grieved her dismissal through the grievance arbitration process. On
October 15, 1993, an Arbitrator issued the following award and remedy:

“The State did not have just cause to discharge the grievant. The discharge
shall be reduced to a thirty day suspension. The grievant shall be reinstated and
made whole for all lost wages and benefits excepting the wages which would have
been lost as a result of the 30 day suspension. Her record will be changed to
reflect the suspension. ”

6 . On October 28, 1993, Complainant received a call from Manny  Jainchill, Personnel
Off&r  at Somers requesting that she report to the office the following day to complete
insurance forms.

7 . Complainant reported as requested and signed a health insurance application form
(Ex. 9) enrolling herself and her two children in a group medical and dental program.
(Tr. 36)

8. The State submitted Complainant’s enrollment forms as a new enrollment based on the
rescinded dismissal. Since  premiums are paid one month in advance (i.e., October’s
premiums are paid in September), the signing of these forms enabled her to have coverage
for October and authorized the State to deduct from her pay retroactive monies.

9 . On November 1, 1993, Complainant was called by Jainchill at 9:30  and asked to report
to work that day in uniform. Complainant reported to work at 11:00 and spent the day in
Jainchill’s office answering the telephone.

10. Complainant asked Jainchill if she was going to be reinstated into the facility as a
Correction Officer and was told that she was a “security risk”. The next day Complainant
was told to report to the mail room. While assigned to the mail room, she sorted and
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stacked mail. The mail room supervisor told Complainant that she was instructed “to baby
sit” her. (Tr. 41)

11. Complainant notified her Attorney of the State’s failure to reinstate her to her former
position. Her Attorney advised her not to return to work until the State agreed to return her
to her former position. (Tr. 40)

12. On November 3, 1993, Complainant’s Attorney wrote the following letter to Jainchill:
(Tr. 42)

“As we discussed yesterday, Michelle Dickens will not be reporting to work today
in the mail room. The Arbitrator ordered Dickens reinstated to her former job.

‘. Instead you called her at 9:30  on Monday morning to order her to report to work
~‘-  in your office that same day where she answered your phones and ran errands to

Hartford for Assistant Warden Oakes. On Tuesday you assigned her to the mail
room where the supervisor informed Dickens she had been assigned to “baby sit”
Dickens. You also informed her that she could not report to roll call because she
is thought to be [sic] security risk. Your outrageous conduct in this case is in
violation of the Arbitration Award, violates the contract, and is a prohibited
practice within the meaning of SERA. Furthermore, your unjustified refusal to
permit her to return to work is an inexcusable waste of taxpayer money.

I am again requesting that Michelle Dickens be immediately reinstated to her
former position or a substantially equivalent position and that she be paid her full
back pay and benefits. She is available to report to work immediately. Please
communicate your offer of reinstatement to me at the above address and phone
number.

If you wish to discuss this matter further, please feel free to call me.” (Ex.  14)

13. On November 3, 1993, Complainant did not report to the mail room. Later that day
Jainchill called her and made a valid offer of reinstatement. (Tr. 42). Complainant reported
to work on November 4, 1993 and was placed on a three week training program. As a
result, she was not allowed to work overtime during this period, although overtime was
available. (Tr . 43)

14. As a result of not reporting to work on November 3, 1993, Complainant received a “no
call, no show” for that day. (Tr. 44)

15. During the period from May 30, 1992 through October 29, 1993 Complainant and her
children did not seek routine or necessary medical or dental care. (Tr. 45-46).
Complainant, however, did seek medical advice on one occasion for which she paid cash.
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16. Although Complainant initially received unemployment compensation benefits, her claim
was appealed and overturned sometime in October, 1992. (Tr. 47). At the time of this
decision, Complainant had received a total of $4,928.00  dollars in benefits.

17. Pursuant to Conn. Gen. Stat. ij 31-273, Complainant applied for a waiver of the
repayment. On October 28, 1993, the Employment Security Division of the Labor
Department granted her a waiver of the repayment. (Ex.  2)l

18. On November 2, 1993, Complainant was issued a check of $35428.75,  which
represents her regular pay and miscellaneous items. On December 23, 1993, she was issued
a check of $17,379.02.  (Tr. 49, 50). This second check reflected the State’s calculation of

-overtime pay.

19. %%  A number of deductions were taken from these checks, the calculation of which is the
source of this dispute. The State first deducted $4,928.00  in unemployment compensation
that Complainant received. The State also deducted $5,316.28,  which represented the time
of the 30-day suspension imposed by the Arbitrator. In calculating this 30&y  period, the
State interpreted the 30 days to represent 30 work days, not calendar days.

20. On June 1, 1994, over seven months after she had returned to work, Complainant was
notified that she was to be enrolled in Blue Cross/Blue Shield retroactively from May 29,
1992 to October 28, 1993, the period of her absence from work. (Ex. 6, Tr. 62).
Eventually, $1,707.84  was ,deducted  from her paychecks to pay for this retroactive coverage.

21. In calculating the overtime pay, the State totaled the number of overtime hours
Complainant worked in 1990, 1991, 1992 and divided those hours by the number of weeks
worked. The State calculated that Dickens worked 52 weeks in 1990 and 1991 and 22 weeks
in 1992.

’ Conn. Gen. Stat. 0 31-273 states in relevant part:

Sec. 31-273. Pe@ties. Recovery of overpayments. Time limitation on prosecution. (a) Any person
who, through error, has received any sum as benefits under this chapter while any condition for the
receipt of benefits imposed by this chapter was not fulfilled in his case, or has received a greater amount
of benefits than was due him under this chapter, shall be charged with an overpayment of a sum equal to
the amount so overpaid to him, provided such error has been discovered and brought to his attention
within one year of the date of receipt of such benefits. A person whose receipt of such a sum was not
due to fraud, wilful misrepresentation or wilful nondisclosure by himself or another shall be entitled to a
hearing before an examiner designated by the administrator. Such examiner shall determine whether: (A)
Such person shall repay such sum to the administrator for the unemployment compensation fund, (B) such
sum shah be recouped by offset from such person’s unemployment benefits, or (C) repayment or
recoupment of such sum would defeat the purpose of the benefits or be against equity and good
conscience and should be waived. [emphasis added]
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22. The record shows that Complainant was not hired until February 9, 1990 and served a
thirteen week training program until May 18, 1990. Thus, she was not eligible for overtime
pay until May 18, 1990.

23. The record further reveals that Complainant was suspended on May 15, 1993. Thus,
the number of weeks that she was eligible for overtime in 1993 totals 19 not 22.

24. There is no dispute that during the period that Complainant was absent from work,
there was a.substantial  amount of overtime available to bargaining union members. Many
Officers routmely worked double shifts. The system for distributing overtime was based on
a voluntary sign-up list.

‘.. CONCLUSIONS OF LAW

1. An employer who refuses to comply with an arbitration award commits a prohibited
practice under 0 5272(a)(4).

2 . In the present case, the State has failed to fully comply with the October 15, 1993
arbitration award, which ordered the State to “make whole” Michelle Dickens.

DISCUSSION

The issue before us is whether the State has fully complied with an arbitration award,
which reinstated the Complainant and required the State to make her whole. The State
contends that it is not the responsibility of this Board to determine the meaning of make
whole as was used by the Arbitrator, rather the Board is required to determine whether the
approach used by the State was an acceptable and reasonable method of computation.

We have held that the refusal to comply with a valid arbitration award constitutes a
refusal to bargain and is, thus, a prohibited practice. C#y of Willimantic,  Decision No.
1795 (1979); Town of New&ton, Decision No. 2957 (1991). Although the Act involved
here, unlike the Municipal Employees Relations Act2,  does not expressly make it a
prohibited practice to fail to comply with a grievance settlement or an arbitration award, we

2 Sec. 7470. Prohibited acts of employers and employee organizations.

(a) Municipal employers or their representatives or agents are prohibited from:

(6) refusing to comply with a grievance settlement, or arbitration settlement, or a valid award or decision
of an arbitration panel or arbitrator rendered in accordance with the provisions of section 7472.
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have held that such’ conduct amounts to a refusal to bargain in good faith and is, therefore, a
violation of Corm. Gen. Stat. 8 5-272(a)(4) of the Act. State of Connecticut, Decision No.
2947 (1991); State of Connecticut Judicial Department,  Decision No. 2428 (1985); State of
Connecticut Department of Children and Youth Services, Decision No. 1870 (1980); State
of Connecticut (Gary Thomas), Decision No. 1766 (1979).

Our prior decisions have made it clear that when a party charges that there has been a
refusal to comply with an arbitration award, we will interpret the award to ascertain what it
requires. Quite simply, we will then determine whether the Respondent has complied with
those requirements. C@  of Willimantic,  sups;  State of Connecticut Departnrent  of Public
Ssfety,  Decision No. 2664 (1988); State of Connecticut Department of Children and Youth
.Services,  Decision No. 2574 (1987). We will not find a valid defense in the fact that a
party’s action or inaction resulted from either a good faith or plausible interpretation of the
award. Town of Wallingfiml,  Decision No. 2998 (1992); Weston Board of Education,
Decision No. 2078 (1988); Hartford  Board of Education, Decision No. 2683 (1988).

In the present case, there are a number of items in the calculation of backpay  that the
Complainant argues was incorrectly computed. Below we list these items in dispute, outline
the respective positions of the parties and our conclusions in each category.

I. Overtime

Comolainant

The Complainant argues that she should receive overtime payments for the period of her
suspension based upon the rate of 28.2 hours per week of overtime, which represents the
first 19 weeks of 1992 just prior to her suspension and termination. Complainant further
argues that she should be compensated for the period from her return to work until after
November 28, 1993, as she was required to undergo a retraining program and was prohibited
from working overtime.

State’s nosition

The State contends that Complainant should, and did, receive overtime payments for the
period of suspension based on the average number of hours she worked for the entire period
of her employment, which began in January, 1990 through her termination date of May 29,
1993, a total of 126 weeks.

The State further contends that a shorter period would not be representative. Conceding
the fact that the calculation may have included weeks in which overtime was not available, it
argues that this factor is offset by the fact that the State made no adjustments for lost time
due to vacations, sickness or leave time, when the Complainant would not have been
available for any work. The State criticizes Complainant’s calculation contending that it is
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just conjecture that she would have worked an average 28.2 hours during her absenteeism.
Complainant has been a short-term employee and has not established a sufficiently prolonged
work record to conclude that a representative time line for her work pattern had been
established.

Discussion

First, we begin this discussion with the awareness that there is no one fixed and
undisputable method for calculating back pay. The determination of backpay  must be based
upon a reasonable methodology, taking into consideration the relevant facts of a particular
case. Here, we believe that the proper method for calculating overtime pay is to use the
,average  number of hours and/or earnings prior to the unlawful termination and deleting any
periods where the Complainant was not available to work.

Using this formula, we have substantial problems with the State’s computation of
overtime. The State calculated Complainant’s backpay  for a period totalling close to 2 l/2
years and used periods of time when she was either prohibited from working overtime or
unavailable for overtime. For example, the State calculated Complainant’s overtime based
upon 52 weeks in 1990, when, in fact, she was not hired by the State until February 9, 1990
and was unavailable for overtime until sometime in May. As a newly hired Correction
Officer, Dickens was required to receive 6 weeks of training at the Center for Training and
Staff Development, and a 7 week training period at the institution, where overtime hours
were typically not available to new hires. In addition, the State also included 22 weeks in
1992 as part of their overtime calculations, when, in fact, Complainant worked 19 weeks in
1992 prior to her termination.

We also find no merit in the State’s contention that Complainant has not established a
sufficient work record to establish a pattern of overtime. Complainant was employed for
over two years prior to her termination and worked substantial overtime during that period.
Thus, we conclude that a six-month period immediately prior to her suspension and
termination should be the period used in determining Dickens’ overtime. We recognize that
such a period may not be appropriate in all situations. In the present case, however, the
State has failed to show that this period was not representative of the overtime available,
thus, requiring us to look at a more extended period. We also conclude that Complainant
should be reimbursed for overtime hours she was denied when she returned to work until
after November 25, 1993.

II. Insurance

Complainant

The Complainant argues that had she not been wrongly terminated, the State would have
been contractually obligated to pay its share for her health and dental insurance coverage.
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Therefore, she should be paid the employer’s cost of the insurance coverage during the
period she was out of work. In addition, she should be reimbursed the dollar amount that
was deducted from her backpay,  which represented retroactive co-payments for health, dental
and life insurance, during the period she was out of work.

state
The State argues that Complainant should have deducted from her backpay  the employee

contributions she would have made if she had continued to be employed. They argue that the
principal of “make whole” is to treat the employee as if the termination had not occurred.
Therefore, the standard used for wages must also be used for benefits. Complainant cannot
avoid this deduction by relying on her request that she not be provided with retroactive
coverage at the time of reinstatement. Rather, the award requires that all benefits be
reinstated. The State’s deduction of the employee contribution for the period she was out of
work simply conforms with the principle of make whole relief, which is to leave the
employee as if the termination had not occurred.

Discussion

We do not agree with either party on this issue. First, we fail to see how the
retroactive deduction for health and dental insurance makes Complainant whole. Simply
stated, Complainant is required to pay for a benefit she did not receive, having to forego
routine and preventive care for herself and her children. Certainly, if she was able to
routinely access medical and dental care during the period of her absence, our conclusion
here may be different.

However, we do not concur with the Complainant’s position that she should receive the
State’s contribution for health and dental coverage. We take note of the fact that the State’s
contribution for an employee’s health and dental coverage is substantially greater than that of
an employee’s, Even if Complainant decided to continue with routine and preventive
benefits for herself and her children, and pay for these visits out-of-pocket, the costs incurred
would not nearly approximate the cost of the State’s contribution. Therefore, we believe that
Dickens should be reimbursed for the cost of her retroactive contribution during her absence
from work, with the exception of the September, 1993 contribution. She should also be
reimbursed for the one out-of-pocket expense that she paid for herself. While we recognize
by this conclusion that Dickens had to forego medical routine care and did not receive all of
the medical benefits she was entitled to, there is absolutely no evidence in the record
indicating what routine medical care she would have sought and its costs. Thus, we conclude
that reimbursement for these costs is speculative.
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III. Unemnloyment  Compensation

Comolainant

The Complainant argues that the general rule regarding unemployment compensation
benefits is that they are collateral in nature and are not deductible from backpay  amounts
pursuant to arbitration awards. Bern&  v. Kaiser  Alum. & Chem. Sales, Inc., 789 F.2d 253
(3d Cir. 1986); Meschnio vs. I.T.T.,  661 F. Supp. 254; Costen  v. Plitt  mea&es, 44 FEP
1712 (BNA)  (N.D. Ill. 1984),  qfjf’d  in part, rev’d  in pati,  831 F.2d 1321 (7th Cir. 1987),
vacated on other grounds, 108 S.Ct. 1990 (1988).

She further contends that the U. S. Supreme Court has held that unemployment
compensation benefits are “collateral” and that failure to take them into account in ordering
back pay does not make the employees more than whole. NLJJB  v. Gullet  Gin Co., 340
U.S. 361, 27 LRRM 2230 (1951). Consistent with this decision, the NLRB does not deduct
State Unemployment Compensation payments from backpay  orders.

Complainant also contends that, although Conn. Gen. Stat. 0 31-2573  requires an
individual, who has drawn benefits and subsequently receives retroactive pay without
deduction for such benefits; to repay the amount of benefits received, this section does not
establish a credit or offset in favor of the employer in the amount of benefits paid to the
employee. In addition, the administrator in this case has waived the repayment by Dickens
and the employer has not reimbursed the administrator.

State’s nosition

The State argues that the provisions of the Unemployment Compensation statute are
irrelevant to this dispute; this Board should not be interpreting these statutes. The only issue
that is relevant is whether the deduction of Unemployment Compensation received by

3 Sec. 31-257. Repayment of benefits on receipt of retroactive pay. Whenever any person who has
drawn benefits under this chapter subsequently receives retroactive pay without deduction for such
benefits under an arbitration, or other award or judgment with respect to the same period for which he
has drawn unemployment compensation benefits, he shall be liable to repay to the administrator the
amount of benefits so drawn upon demand. If the amount of unemployment compensation payments
which he has received has been deducted from the amount paid to him by the employer, the employer
shall be liable to pay the amount so deducted to the administrator, who shall accept and credit the same to
the account of such person and such charged employer. If such person does not repay the sum or if an
employer does not repay the amount deducted for benefits drawn, such sum shall be collectible in the
manner provided in section 31-266 for the collection of past due contributions. All retroactive pay
referred to in this section shall be deemed “wages” as said term is defined under the provisions of section
3 l-222, and will be reported by an employer under the taxable method for the quarter during which the
payment is made. Every employer who has been required to make a retroactive payment, whether or not
the amount of benefits is to be deducted from such payment, shall notify the administrator of such fact.
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Complainant conforms to the arbitrator’s decision to make her whole. It is also irrelevant
whether or not the State reimbursed the unemployment fund for the monies deducted from
Complainant’s retroactive pay, since there is no record evidence about the manner in which
the State pays into the unemployment compensation fund. Clearly, there should be a
deduction from the amount of back pay, a sum equal to unemployment benefits received by
Complainant. This deduction is appropriate, otherwise she would have been provided
compensation twice for the same period as she has not been required to pay this money back
to the administrator of the fund.

The State also contends that, although the Complainant cites Conn. Gen. Stat. Q 31-273,
which applies to one’s ability to obtain a waiver of repayment, the issuance of the waiver
-does not negate the provisions of Conn. Gen. Stat. 0 31-257, which requires the deduction of
retroactive pay in calculating the make whole award.

Discussion

Connecticut’s Unemployment Compensation statute does provide for recoupment of
benefits on receipt of retroactive pay. Section 31-257 imposes liability upon a person who
has received unemployment benefits and then subsequently receives retroactive pay to repay
the amount of benefits received. However, we do not believe that Complainant’s situation
falls squarely within 0 31-257 because she is not liable for repayment. Here, Complainant,
pursuant to 0 31-273(a)(c) applied for, and received a waiver of overpayment. Our
understanding of this section is that once a repayment is waived by the administrator, there is
no further debt to the unemployment compensation fund and no liability by either the
individual receiving the benefits or the employer. In this regard, we note that, pursuant to
6 31-225a(t)(l)(E)(i),  an employer’s expense account is not charged for any employee who
was disqualified for benefits. Since Dickens, on appeal, was disqualified from receiving
benefits, the State was not charged for the overpayment received by her.

We realize that our conclusion here compensates the Complainant twice for the period
of her absence from work. However, it is not the State who is paying for the Complainant’s
so-called “windfall”, since the administrator has decided to waive the repayment. There is
simply no provision in the statute that requires a claimant, whose overpayment was waived
and then who has subsequently been reinstated and ordered to be made whole, to now return
the overpayment. Nor is there a provision that allows the employer to “pocket” this
overpayment when the employee has been reinstated. In light of the U.S. Supreme Court’s
ruling in GuUe#  Gin, supm holding that unemployment benefits are “collateral”, and the
lack of a statutory provision requiring recoupment after a waiver of overpayment, we are
compelled to conclude that the State wrongfully withheld the amount of $4,928.00,  which
Complainant received in unemployment benefits. Therefore, the State must return this sum
.to the Complainant.
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IV. The Terminal Date of the Back Pav Liability

Comnlainant’s  Position

The Complainant argues that the backpay  liability ends at the time that she received a
valid offer of reinstatement, which did not occur until she was reinstated to her position of
Corrections Officer on November 4, 1993. The Corrections Department waited almost 3
weeks after receiving the arbitration award and when it did finally call her in on November
1, 1993, it sought to punish and humiliate her further by assigning her clerical tasks, refusing
to reinstate her to her Correction Officer position, contending she was a security risk. The
question whether Complainant was a security risk was a question determined by the arbitrator
-who rejected the State’s argument. .The failure of Complainant to report to work on
November 3, 1993 warrants a full payment and a deletion from her record as a “no call, no
show”. because Dickens had not received a valid reinstatement at that time.

State’s Position

The State contends that the backpay  liability ran until Complainant was reinstated on
November 1, 1993. While Complainant disputed the validity of assignments on November 1
and November 2, 1993, she should not be paid for the day she elected not to report to work
on November 3, 1993. In this regard, there is a longstanding labor relations policy, which
condemns self-help. If an individual believes that an order is in violation of an agreement,
that individual is not permitted to disobey the order.

The State further contends that the award does not specify the position Ms. Dickens is
to be reinstated. Given the fact that Complainant’s conduct warranted a 30-day suspension
by the arbitrator, the State had a legitimate concern about her as a security risk. Until that
security question was resolved, caution was appropriate.

Discussion

We are not persuaded by the State’s arguments. While the award did not specifically
order reinstatement to a Correction Officer’s position, we find this omission irrelevant.
Complainant was employed as a Corrections Officer, prior to her termination and the award
implicitly required reinstatement to her former position, absent some qualifying language. In
addition, the State’s suggestion that Complainant posed a security risk, which justified its
action here, is also without merit. The question of whether Dickens posed a security risk
and should have been discharged, is essentially the question that was presented before the
Arbitrator. Here the Arbitrator felt that Dickens was not a security risk and reinstated her.
Thus, the State’s contention that caution was warranted is not credible. Simply stated, the
State cannot do indirectly what it could not do directly. Board of Education v. State  Board
of Labor  Rehtions,  217 Conn. 110, 128 (1991). Finally, we find no merit to the State’s
argument that the Complainant should have worked the assignment as ordered and grieved
later. This is not a case of an alleged contractual violation, but, rather, a case concerned
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with whether there has been compliance with an arbitration award. Thus, we do not think
that a party who believes that an arbitration award has not been complied with must file
another grievance to contest the issue before another Arbitrator, when we, clearly by statute,
are empowered to decide the issue.

We conclude that the State did not comply with the order when it assigned Complainant
to answer phones on November 1, 1993 and report to the mail room on November 2, 1993.
The State’s decision to dock Complainant’s pay for November 3, 1993 for “no call, no
show” was in error. The State must include the November 3, 1993 date as part of the make
whole remedy. Furthermore, Complainant’s file must be corrected to reflect that she was
improperly designated as a “no call, no show” on November 3, 1993.

V. The Computation of the 30-Day  Susnension

Comnlainant

The Complainant argues that the 30-day suspension should be interpreted as 30 calendar
days, not 30 working days. The award is clear and states that “the discharge shall be
reduced to a thirty day suspension”. It does not say 30 working days.

State

The State  makes no argument in its brief regarding this item. However, the record
shows that the State deducted 30 working days, or the equivalent of 6 weeks or 3 pay
pXiOdS.

Discussion

It is a well-settled rule of statutory and contract construction that words must be
interpreted in accordance with its plain and ordinary meaning in the absence of evidence
indicating that they were used in a different sense. Interpreting the arbitration award, in
accordance with this rule, we believe that the plain and ordinary language of the phrase “30
days” means exactly that, not 30 working days. Therefore, the State must recompute the
Complainant’s regular pay and overtime pay and pay her the difference between the amount
of money deducted from the backpay  she received and the amount of pay she would have
received working her regular schedule for a 30-day period.

VI. Interest. Costs. Fees

Comnlainant

The Complainant argues that the backpay  award should include interest at 10% pursuant
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to Conn. Gen. Stat. $ 37-3a4  in order to make Complainant whole for her losses.
Complainant argues that cases under employment discrimination law have uniformly awarded
victims of discrimination prejudgment interest on any awards they receive. Mbtuco  Y.
National Gmphics,  Inc., 722 F.Supp.  916 at 930 (D.  Conn. 1989); Lodges 743 and 174
ZAM  v. United Airctqft,  534 F.2nd  422, 445-446 @. Conn. 1975).

In addition, attorney’s fees and costs should be awarded based upon the State’s
malicious and retaliatory behavior. More importantly, the State’s defenses, particularly with
respect to the insurance, reinstatement, and with unemployment compensation issues, are
wholly frivolous and indefensible.

state
>5  The State argues that the facts do not support interest on the award. The award is dated

October 15, 1993. and Complainant returned to work on October 29, 1993. This is 14
calendar days from the date of the award, not from receipt. In addition, it is noteworthy that
there is no claim for interest on the monetary settlement. Conn. Gen. Stat. 8 5-276b(b).
The actual compliance with this provision endorses the State’s position that there is no
untimeliness in complying with the arbitration award.

Discussion

We believe that the assessment of interest is required in this case. Although
Complainant cites Conn. Gen. Stat. 0 37-3a as the relevant section, we believe that this case
is governed by Conn. Gen. Stat. 0 5-276b(b),  which states that:

Whenever a monetary settlement is awarded pursuant to a state employee grievance
arbitration proceeding, and pavment is not made in accordance with the terms of
such settlement within thirtv davs of the date such award was issued, the txrtv
liable for such pavment shall be reuuired  to nav interest. at the rate of five -per cent
per annum. on such overdue navment,  calculated from the date the award was
issued. [emphasis added]

4 Sec. 373a.  Rate recoverable as damages. Except as provided in sections 37-3b,  37-3~  and 52-192a,
interest at the rate of ten per cent a year, and no more, may be recovered and allowed in civil actions or
arbitration proceedings under chapter 909, including actions to recover money loaned at a greater rate, as
damages for the detention of money after it becomes payable except as otherwise provided with respect to
demand obligations in section 42a-3-122(4)(a). Judgment may be given for the recovery of taxes assessed
and paid upon the loan, and the insurance upon the estate mortgaged to secure the loan, whenever the
borrower has agreed in writing to pay such taxes or insurance or both. Whenever the maker of any
contract is a resident of another state or the mortgage security is located in another state, any obligee or
holder of such contract, residing in this state, may lawfully recover any agreed rate of interest or damages
on such contract until it is fully performed, not exceeding the legal rate of interest in the state where such
contract purports to have been made or such mortgage security is located.

13



.

4 I *
.

In the present case, the State has failed to fully comply with the arbitration award by
not paying the Complainant all the monies due her as part of the “make whole“ order.
Therefore, we assess interest at the rate of 5% per annum on those monies in accordance
with our preceding discussion.

We also note that the State did not compensate Dickens for her lost overtime until
December 23, 1993, which is over a month outside the prescribed time limits found in Conn.
Gen. Stat. 8 5-276b(b).  Therefore, we will also assess interest at the rate of 5% per annum
on the amount of monies that the State paid Complainant on December 23, 1993. & State
of Connecticut, Decision No. 2947 (1991); Connecticut State Employees Association v.
Dept. of Administ&ive  Services, 20 Conn. App. 676, 569 A.2d  152 (1990).

Turning next to the issue of attorney’s fees, the Union seeks costs and attorney’s fees
associated with the prosecution of its complaint. In KiUingZy  Board of Education, Decision
No. 2 118 (1982),  we held that we have authority and discretion to award reasonable
attorney’s fees and other costs related to the processing of a case, if we conclude: (1) the
defenses raised are “patently frivolous“ and the defense presents no debatable issues, and
(2) the order best effectuates the purpose of the Act. We have followed this holding in a
number of cases. & Danbury  Police Union, Local 891, Decision No. 2935 (1991); Town
of East Haddam,  Decision No. 2728 (1989); Ledyard  Board of Education, Decision No.
1564 (1977).

In the present case, we do not believe the State’s defenses to be patently frivolous or
that it raises any debatable issues. For example, the computation of a base period for
determining overtime pay is clearly debatable since there is no uniform rule for making this
determination. Although in making this calculation, the State included weeks that Dickens
was neither on the payroll or available for overtime, its position that overtime should be
calculated from the inception date of her employment, is plausible. The same holds true for
the State’s computation of the 30-day period to mean thirty working days, especially since
their contention is based upon a practice within the Corrections Department to compute make
whole awards based upon work days not calendar days. In sum, we find no reason to assess
attorney’s fees or costs.

14



By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the State Employee Relations Act, it is hereby

ORDERED that the State of Connecticut shall:

I. Cease and desist from refusing to comply with the arbitration award issued by Arbitrator
Susan Meredith issued on October 15, 1993.

.II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act:

a. Comply with the aforestated arbitration award in accordance with our reasoning
herein.

b. Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

c . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the State of Connecticut to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member

15



l Id

. 2 .

$1  ,

OPINION OF CHAIRMAN MARGARET A. LAREAU

Using an objective analysis I conclude that in some respects the State has failed to
comply with the arbitration award by virtue of not providing sufficient sums in the “make
whole” remedy, and I conclude there is a prohibited practice on those aspects. In evaluating
whether there is a failure to comply with a make whole order, I seek to ascertain whether
there is substantial compliance. I set forth the specific elements of my conclusion below, by
category. To the extent the State’s computations depart substantially from these criteria, I
would find a violation and order reimbursement to Dickens of those amounts.

Overtime component. -1 conclude that Dickens should receive overtime payments
>1  for the period of her suspension based on an average of her overtime worked for

the 6 months immediately prior to her termination. She should also receive
overtime at this rate for the period of her retraining.

-Insurance - I conclude that the State should not have deducted her contribution
from her back pay. Her contribution must be returned. She is not entitled to be
paid the amount of the State’s contribution. The State must reimburse her for any
out-of-pocket medical expenses.

-Unemnlovment  comocnsation  - I conclude that the State handled the
unemployment compensation in a way that does not constitute substantial
compliance with the arbitrator’s make whole remedy. The State should be ordered
to do one of the following: 1) Notify the Unemployment Compensation division
that Dickens was wrongly discharged, and that therefore her eligibility for benefits
should be fully restored; if this restoration is accomplished, then the actual dollar
amounts of the unemployment compensation which she received may be deducted
from the back pay; or 2) include in her back pay sum the dollar value of whatever
eligibility is not restored.

-The terminal date of the back oav  liability. - On the specific facts of this case, I
conclude that the State failed to comply with the arbitration award when, upon
Dickens’s return to work, it initially assigned Dickens to a job dramatically
different than that she had held at the time of layoff. My conclusion is based on
the fact that the State explained that this assignment was based on a “security
risk”; since this was the issue in the arbitration case, I believe this explanation
evidences an unwillingness to comply with the substance of the arbitration award.
Therefore, I conclude that the State’s period of backpay  liability runs to the period
she was reinstated to her true corrections officer position, and therefore she is
entitled to the one day’s pay for November 3, and deletion of the reference in her
record to “no call, no show”.

1 6
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The computation of the 3O-dav  suspension. I conclude that the 30day suspension
means 30 consecutive calendar days. There are no major clues to what the
arbitrator meant, other than the fact that when most people refer to 30 days, they
are equating this with one month; one month is usually used as a unit of
consecutive days.

Interest. costs and fees. I conclude that the make whole remedy requires that
interest on the back pay must be paid from the time Dickens was supposed to
return after the 3O-day  suspension until payment was made or is made on the
outstanding sums. The rate of interest should be the average rate of a standard
pass-book account during this period, in order to compensate Dickens for the loss
of use of that money. I conclude that attorney’s fees and costs are inappropriate,
as there are no frivolous and nondebatable defenses.

Vacation and holiday nay. I conclude that the complainant abandoned these
claims, so I find no violation by the State on this point.

s/Margaret A. Lareau  7128195  *
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusions. I
resigned prior to the drafting of the Board’s opinion, and I will not be available to
review that document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day
of March, 1996 to the following:

Attorney Jamie Mills
97 oak street
Hartford, Connecticut 06106,

Robert Curtis
Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations Operation Manager
Office of ‘Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Joseph G. Wankeri, Deputy Commissioner
of the Bureau of Employee Relations

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Edward Mackey
Service Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

__ ” John W. Kingston V
Agent
Connecticut State Board of Labor Relations
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ij and terminated from her employment on"May  30, 1992.
I
; I/ i Ms. Dickens contested the termination through the
I!jj

;/
collective bargaining agreement grievance-arbitration

I/ process. An arbitrator ruled on October 15, 1993, that

il D.O.C. did not have just cause to discharge Ms. Dickens and

j! ordered her reinstated with back pay except for a thirty day

CV96 0560360

CONNECTICUT DEPARTMENT OF : SUPERIOR COURT
ADMINISTRATIVE SERVICES,
et al. : JUDICIAL DISTRICT OF

HARTFORD/NEW BRITAIN
V. AT HARTFORD

CONNECTICUT STATE BOARD OF
LABOR RELATIONS, et al. : JULY 18, 1997

MEMORANDUM OF DECISION

In this administrative appeal the parties seek to

reconcile statutory provisions providing for waivers of

unemployment compensation overpayment, (General Statutes

§ 31-273) and mandating the repayment from back pay awards

(5 31-257) of unemployment benefits.

The factual scenario which presents this issue is not

disputed. Ms. Michelle Dickens was employed by the State of

Connecticut Department of Correction (D.O.C.). She was

placed on administrative leave without pay on May 15, 1992,



When terminated from employment, Ms. Dickens applied

for and initially received unemployment compensation.

D.O.C. successfully challenged her eligibility for such

compensation. Ms. Dickens was overpaid $4,928 of - -

unemployment compensation for a period of time when she was

ineligible for such benefits.' Pursuant to § 31-273

Ms. Dickens asked for and received a waiver of her repayment

obligation. Section 31-273 allows for a waiver of repayment

,; if it "would  defeat the purpose of the benefits or be

against equity and good conscience. . . .I' The waiver was

jj granted on October 28, 1993; and, on November 2, 1993, Ms.

jj Dickens received a back pay check for $35,428.75,  with an

:i additional payment of $17,379.02  on December 23, 1993.l

iII / The D.O.C. and Ms.j i Dickens disputed various terms of
!i
I( back pay compensation and reinstatement terms. These

i disputes were presented to the Connecticut State Board of

:/ Labor Relations (SBLR), on the union's complaint under

I, General Statutes § 5-272(a)  (4)  that the D.O.C. was engaging

I' in prohibited practices by refusing to comply with an

Ii
arbitration award.

/ s
I// j Included in the disputed items presented to the SBLR
ii
!j was the issue relating to the $4,928 payment of unemployment
/;
Ii compensation for a period for which she was awarded back
:
I

/ !

jj

1 j
1, 'Pursuant to the labor board's order, Ms. Dickens was
:I awarded additional back pay amounts; over and above the
!i $4,928 withheld by the D-0-C.
j/
: 2
t :! /! :
:, ii I
I i
4
! i
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pay  - The rulings of the SBLR on issues other than the

unemployment compensation are not subject to this appeal.

Section 31-257 specifically provides for the repayment

of unemployment compensation when a person who has drawn

benefits receives retroactive pay with respect to the same

period for which they have drawn benefits.

The SBLR determined that Ms. Dickens having received a

waiver pursuant to S; 31-273, was entitled to receive full

back pay for the same period she received the unemployment

compensation.

The Administrator of the Unemployment Compensation Act

(Administrator) is a party to this appeal, though not a

party to the SBLR proceedings.

The SBLR disputes the Administrator's aggrievement.

This issue must be resolved before the merits of the appeal

may be considered.

The Administrator is a party to this appeal and was

clearly aggrieved by the SBLR. Though not a party to the

SBLR case, it is the Administrator's $4,928 that was awarded

to Ms. Dickens.

"[IIt  is well-settled law that the question of

aggrievement is a jurisdictional one and claims of

aggrievement present an issue of fact for the determination

of the trial court with the burden of proving aggrievement

resting upon the plaintiffs who have alleged it. , Nader v.

Altermatt, 166  Conn. 43, 59, 347 A.2d  89 (1974). Pleading
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and proof of aggrievement are prerequisites to the trial

court's jurisdiction over the subject matter of a

plaintiff's appeal. Beckish  v. Manafort, 175 Conn. 415,

419, 399 A.2d  1274 (19781." (Internal quotation marks

omitted.) State Library v. FOIC, 41 Conn. App. 641, 647,

cert. granted, 239 Conn. 903, 904 (1996).

"Proof of aggrievement is an essential prerequisite to

the court's jurisdiction of the subject matter of the

appeal." Local 1303 & Local 1378 v. FOIC, 191 Conn. 173,

177 (1983). "The  fundamental test for determining

aggrievement encompasses a well-settled twofold
. I

determination: first the party claiming aggrievement must

successfully dem0nstrate.a  specific personal and legal

interest in the subject matter of the decision, as

distinguished from a general interest, such as is the

concern of the community as a whole. Second, the party

claiming aggrievement must successful.ly  establish that this

specific personal and legal interest has been specifically

and injuriously affected by the decision." (Citations and

internal quotation marks omitted.) Id., 176.

The Administrator is charged with the administration of

the Unemployment Compensation Act, General Statutes § 31-

222, et seq. See Fellin  v. Administrator, 196 Conn. 440,

447 (1985). Substantial rights of the Administrator have

been prejudiced by the SBLR decision, which contravenes 5

31-257. The administrator's funds have been assigned to Ms.

4
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Dickens; who received unemployment compensation she was not

entitled to and obtained a waiver of her obligation to repay

such funds under circumstances which are morally repugnant,

if not criminally actionable.2

Turning to the merits of this appeal the court finds

that the SBLR determination contravenes 5 31-257 and public

policy.

Section 31-2573  is a clear legislative mandate that

unemployment compensation paid for a period which

'Ms. Dickens was awarded back pay by a decision dated
October 15, 1993 (k.  Ex. 11, at a time her waiver request
under, § 31-273 was pending. The waiver was granted on
October 28, 1993; and substantial funds received on
November 2, 1993.

3General  Statutes § 31-257 provides: "Repayment of
benefits on receipt of retroactive pay. Whenever any person
who has drawn benefits under this chapter subsequently
receives retroactive pay without deduction for such benefits
under an arbitration, or other award or judgment with
respect to the same period for which he has drawn
unemployment compensation benefits, he shall be liable to
repay to the administrator the amount of benefits so drawn
upon demand. If the amount of unemployment compensation
payments which he has received has been deducted from'the
amount paid to him by the employer, the employer shall be
liable to pay the amount so deducted to the administrator,
who shall accept and credit the same to the account of sudh
person and such charged employer. If such person does not
repay the sum or if an employer does not repay the amount
deducted for benefits drawn, such sum shall be collectible
in the manner providedsin  section 31-266 for the collection
of past due contributions. All retroactive pay referred to
in this section shall be deemed "wages"  as said term is
defined under the provisions of section 31-222, and will be
reported by an employer under the taxable method for the
quarter during which the payment is made. Every employer who
has been required to make a'retroactive payment, whether or
not the amount of benefits is to be deducted from such
payment, shall notify the administrator of such fact." -_

5



’ .
1  ;

retroactive back pay is received must be repaid to the

Administrator. The statute contemplates such repayment in

alternate fashions. If the back pay is paid to the employee

directly, the employee is liable to repay the Administrator.

If the amount of unemployment compensation payments has been

deducted from the back pay award to the employee; then the

employer is liable to repay the Administrator.

In the instant case the employer (D.O.C.) withheld the

amount of unemployment compensation payments from the back

: pay award. Pursuant to General Statutes § 31-257 the

employer (D.O.C.) was thus statutorily liable to repay the.".

Administrator.

The SBLR ordered that the amount of withheld

unemployment compensation benefits be paid to Ms. Dickens

and opined that she had no repayment obligation to the

:: Employment Security Administrator.

The scope of judicial review of administrative

decisions is much greater when addressing an issue of law.

Bridseport Hospital v. Commission on Human Riqhts and

Opportunities, 232 Conn. 91, 109 (1995); State Medical

Society v. Board of Examiners in Podiatry, 208 Conn. 709,

718 (1988). The SBLR is also not entitled to deference when

construing unemployment compensation statutes. Its area of

expertise is in collective bargaining 5-270, et seq.; 7-468,

et seq.; 10-153,  et seq.; and 31-101, et seq. The

Employment Security Administrator who administers the

6
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/ statutes in question advocates overturning the SBLR

i construction of these statutes.

The rules of statutory construction direct the
!  :

ii reconciliation of diverse statutes and the effectuation of
! j
I

11 clearly articulated public policies. Hall v. Gilbert &
jl
j/ Bennett Mfq.  Co., 241 Conn. 282, 302 (1997),  Ganim v.
/ I
11 Roberts, 204 Conn. 760, 763 (19871, Peck v. Jacquimin, 196i 1i
/i Conn. 53, 63-64 (1985).
',
i I! I The waiver provisions of § 31-273 are directed at

i!: j
j /

accomplishing "equity and good conscience" and the purposes

ji of the act. How equity and good conscience are served by
:
" allowing Ms.
;I

Dickens to retain nearly $5,000 in unemployment

II compensation for a period for which she also received pay is
!
!j not apparent. Ms. Dickens receives a windfall of $4,928 of

I

public funds; in contravention of an express public policy

of recoupment of such payments (§ 31-257). The absurdity of
L

the result is evident if you consider the consequences if

Ms. Dickens had been eligible for the unemployment

!: compensation. In such a scenario § 31-273 would have not

come i-nto play, and the repayment under 5 31-257 would have

been automatic. Thus the SBLR decision would award only the

undeserving recipient of unemployment compensation. Though

the biblical father may prefer the prodigal son, the state

is not similarly obligated. "It is . . . a rule of

I statutory construction that those who promulgate statutes or

1 rules do not intend to promulgate statutes or rules that
11

7



ij lead to absurd consequences or bizarre results." (Internal

?I quotation marks omitted.) Great Countrv v. Pastore,  241

!j Conn. 423, 432 (1997); State v. DiFrancesco,  235 Conn. 426,

j/ 437 (1995).
i!!i : The purpose of unemployment compensation is readily:

i) apparent and expressed in § 31-227(a). "Benefits shall be
ii
j! payable only to individuals who are unemployed and are

eligible for benefits." Ms. Dickens was ineligible for

benefits as determined by an employment security review

board decision.

The waiver provisions of § 31-273 are equitable and.

humanitarian in nature. They appropriately allow the

Administrator to avoid further burdening unemployed persons

; unable to repay funds received improperly, but not as a

result of "fraud, wilful misrepresentation or wilful

nondisclosure. . . .'I

The salutary purposes of 5 31-273 are not implicated by

the repayment from the "res" of a back pay award mandated by

§ 31-257. The waiver should not and need not prevent the

subsequent operation of the recoupment statute.

The legislative purpose of both statutes is honored by
I
i allowing the operation of 5 31-257 unimpeded by any prior

1 § 31-273 waiver.4

i 4The  respondent argues that since the D.O.C. is not
I experience rated (5 31-225a(c)  (1)  (E)  (I)  provides that an
; employer's expense account is not charged for any employee
; disqualified for benefits, as was Ms. Dickens) for payments
/ to an ineligible employee they should not benefit from the

8



The appeal is sustained. The court, pursuant to § 4-

183 (k)  , finds that as a matter of law the $4,928 withheld

from the back pay award must be repaid to the Administrator.

Accordingly, the SBLR decision is ordered modified to order

the D.O.C. to pay the $4,928 to the Administrator rather

than Ms. Dickens.
/

?

, J.

withholding of the amount of unemployment compensation
payments. If the only options were between the employee
victim of an improper employment termination and the
employer; as to the "windfalll'  recipient; then such claims
would be relevant. Here, however, legislative policy
requires that there be no -windfall. Many states have
legislatively determined that unemployment compensation
payments need not be recouped from back pay awards.
National Labor Relations Board v. Gullet Gin Co.,. 340 U.S.
361, 365 n-1  (1951). Connecticut has a clear recoupment
policy'which can not be negated by expansion of the waiver
statute.
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