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DECISION AND DISMISSAL OF COMPLAINT

On June 29, 1993, Council 4, AFSCME, AFL-CIO (the Union) filed a complaint,
amended on February 3, 199S1  alleging that the State of Connecticut, Division of Special
Revenue (the State) had violated 5 5-272(a)(4) of the Act Concerning Collective Bargaining
for State Employees. (SERA or the Act). Specifically, the Union alleged that the State
failed to bargain with the Union when it unilaterally “privatized”  the Off-Track Betting
(OTB) system and when it failed to provide requested information to the Union regarding the
privatization of the OTB system.

After the requisite preliminary administrative steps had been taken, the matter came
before the Board for a hearing on January 23, 1995. Both parties appeared, were

I Section 5-273-30  of the Regulations of Connecticut State Agencies states: “Any complaint may be
amended by any party or the Board to conform to the issues litigated at any time before final decision
or order, upon such terms and conditions as the Board deems just and proper.” At the hearing in this
matter on January 23, 1995, the Union informed the Board and the State that it was adding an
allegation to its complaint and described the additional allegation. The Board allowed the Union to
present evidence regarding the additional allegation, but instructed the Union to file a written amended
complaint. The Union did so on February 3, 1995.



represented and were allowed to present evidence, examine and cross-examine witnesses and
make argument. Roth parties filed briefs, the last of which was received by the Labor Board
on April 13, 1995. Based on the whole record before us, we make the following findings of
fact, conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1. The State of Connecticut, Division of Special Revenue is an employer pursuant to the
Act.

2 . The Union is an employee organization pursuant to the Act and at all material times
has represented a bargaining unit known as NP-3 and consisting of administrative clerical
employees of the State.

3 . The State and the Union were parties to a collective bargaining agreement with
effective dates of July 1, 1988 through June 30, 1994.

4 . Article 6,“Management  Rights” of the collective bargaining agreement states in
relevant part:

Except as otherwise limited by an express provision of this Agreement, the State
reserves and retains, whether exercised or not, all lawful and customary rights,
powers and prerogatives of public management. Such rights include but are not
limited to . . . determining the mission of an agency and the methods and means
necessary to fulfill that mission, including the contracting out of or the discontinuation
of services, positions, or programs in whole or in part; . . . (Ex.  11)

5 . Prior to the events described in this case, the Division of Special Revenue operated a
system known as “Off-Track Betting” in which betting facilities were operated around the
state at which individuals could place bets on horse races occurring at different tracks around
the country. The State was responsible for leasing, staffing and operating the OTB facilities
with the exception of the facility at the Plainfield dog track. A private vendor provided the
computer system for collecting and computing wagers. Another private vendor provided the
broadcast of live horse and dog races shown at the various facilities.

6 . In November, 1992, OTB personnel received a memorandum from Division of
Special Revenue Unit Chief David Cappabianca informing them that the State was
investigating the option of “privatizing” the OTB operations and that Cappabianca would
inform employees of developments in the future. The Union was aware of the memo when it
was issued. (Ex.  1)

7. After the issuance of Cappabianca’s memo, the Union requested financial information
from the Division of Special Revenue for the purpose of examining alternatives to
privatization of OTB. The Division of Special Revenue provided the Union with the
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requested information. (Rx.  3)

8 . On December 15, 1992, the Legislative Program Review and Investigations
Committee issued a document entitled “Staff Finding and Recommendations: Regulation and
Operation of Legalized Gaming in Connecticut” in which the Committee recommended that
OTB be sold and operated by a private company. (Ex.  2)

9 . Between December, 1992 and February 11, 1993, the Union produced a document in
which it offered alternatives to the sale of OTB. (Rx.  4)

10. On or about February 11, 1993 Union representatives and representatives from the
Division of Special Revenue testified before the Legislature’s Public Safety Committee
regarding a bill that would have authorized the sale of OTB. The Public Safety Committee
did not vote the bill out of committee after the hearings.

11. After the Public Safety Committee hearing, Union representatives met with
representatives from the Legislature and the Division of Special Revenue to discuss
alternatives to the sale of OTB.

12. In the 1993 legislative session, the Governor’s proposed budget did not include
funding for the personnel at OTB. (Rx.  6)

13. In the Spring of the 1993 legislative session, the bill authorizing the sale of OTB was
amended to another bill and was passed by the Legislature and enacted as part of Public Act
No. 93-332. (Ex.  5)

14. Prior to the passage of Public Act 93-332, the Division of Special Revenue prepared
and issued a “Request for Proposal” regarding the “Privatization of the Connecticut Off-
Track Betting System”. The announcement of the Request was published and the Division of
Special Revenue also sent copies to certain companies who might be interested. The deadline
for submitting proposals was April 21, 1993. (Rx.  7)

15. The bidding process on the Request for Proposals was “sealed” so that no one could
look at a bid until the time for opening all the bids.

16. The contract was awarded on May 10, 1993 to a company named Autotote. The
contract was contingent on the Legislature passing the legislation to authorize the sale of
OTB. The contract provided for the sale to Autotote  of the right to own and operate OTB
with certain tax obligations to the State of Connecticut. (Ex.  8, 9)

17. The Union verbally requested copies of the bids prior to the date on which the bids
were to be opened. The request was refused by the State. After the opening of the bids, the
contents of all the bids were available to the public and the press release regarding the award
of the contract so stated. (Ex.  8)

3



CONCLUSIONS OF LAW

1. The State did not fail to bargain in good faith with the Union when it unilaterally sold
OTB.

2 . The State did not violate the Act when it refused to release to the Union copies of the
sealed bids prior to the date for opening the bids. Thereafter, the State did not refuse to
provide the Union with copies of the bids.

DISCUSSION

This case first asks the question of whether the State had the right to sell the
operation known as Off-Track Betting, without first bargaining with the Union about its
decision to do so. The Union calls this action unlawful subcontracting of bargaining unit
work. The State says that this is not subcontracting; it is a complete sale and divestment of a
system. The State argues that this type of action is a management prerogative because it
concerns the purely managerial function of determining whether the State should be in the
business of Off-Track Betting at all.

We agree with the State that the State’s action did not require bargaining. W e
base our determination in this matter on the management rights clause of the collective
bargaining agreement. In this regard, no matter what “label” is affixed to the State’s action
in this case, the management rights clause clearly allows either subcontracting or the outright
abandonment of the OTB system. The clause is unequivocal in stating that the State has the
right to “[contract] out . . . or . . . [discontinue] . . . services, positions, or programs in
whole or in part.” Even if one were to call this “subcontracting”, it has always been a valid
defense to such a complaint that the contract allows the action. This is still the rule even in
light of other recent revisions in our law concerning subcontracting. & Cf@  of New
Britain, Decision No. 3290 (1995) and cases cited therein. Thus, we believe the language of
the contract is unambiguous and permits the State’s action in this case.

One further word is necessary with regard to the sale of OTB. The State submitted a
thorough and extensive brief in this matter in which it convincingly argued that the type of
action herein (that is, the complete sale and abandonment of a portion of the State’s
operation) is a truly managerial prerogative, which is not amenable to collective bargaining.
The State argues that this is a situation wholly different from a subcontracting case in which
an employer substitutes one set of workers for another set in the same location doing the
same work. Here, the employer has decided to no longer provide the service at all.

While we need not formulate a precise definition of the employer’s actions in this
case, we do note that the State is convincing in its argument that this action is decidedly
different from the standard subcontracting matter. However, because we decide this case on
a contractual basis, we leave to another day the formulation of general rules and definitions
concerning a situation such as this one.
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Turning to the information request, we find that the State did not have an obligation
to release the bids to the Union prior to the date on which all the bids were opened. The
bidding process was sealed so that not even the State could see the individual bids before the
deadline for submission. The State is only obligated to provide information which it is
capable of providing. B Town OJ Stonington, Decision No. 3146 (1993). In this situation,
the State was not able to provide the bids to the Union prior to their opening because to do
so would have compromised and perhaps ruined the entire bidding process. Thus, we find
no violation in the State’s refusal to turn over the bids prior to opening.

With regard to the period after the bids were opened, we also do not find a violation.
The evidence indicates that all the bids were available for inspection after the announcement,
on May 10,1993,  that Autotote  had been awarded the contract. Further, the Union failed to
establish that it actually requested copies of the bids after they were opened and awarded. In
this regard, the Union did not produce any written requests for this information and could
not establish when and to whom the requests were made. Also, there was certainly no
reason why the State would have failed to produce the bids once they were opened; the
contract had been awarded and the bids were available to the general public for inspection.
Based on all the circumstances, we conclude that the State did not refuse to provide copies of
the bids to the Union after the bids were opened.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the complaint filed herein be and the same hereby is DISMISSED.

CON-NECTICUT  STATE BOARD OF LABOR RELATIONS*

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member

* Former Chairman Margaret A. Lareau resigned prior to deliberation of this matter.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day
of February, 1996 to the following:

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney J.William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Albert J. Chiucarello
Service Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Joseph G. Wankerl, Deputy Commissioner
of the Bureau of Employee Relations

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations operation  Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Agent
Connecticut State Board of Labor Relations
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