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DECISION AND DISMISSAL OF COMPLAINT

On July 9, 1992, Local 1303-93, AFSCME, Council 4, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), amended
on October 13, 1992, alleging that the Town of Plymouth (the Town) had engaged in
practices prohibited by the Municipal Employee Relations Act (the Act or MERA).
Specifically, the Union alleged that the Town repudiated Section 4.7 of the collective
bargaining agreement, violated a settlement agreement concerning the use of Workfare
participants and contracted out bargaining unit work to Workfare  recipients, all following a
layoff of bargaining unit employees.

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for a hearing on October 13, 1993 and January 24, May 31
and December 15, 1994. All parties appeared, were represented and allowed to present .
evidence, examine and cross-examine witnesses and make argument. Roth parties filed briefs
and supplemental briefs, the last of which was received by the Labor Board on July 12,



1995.’  Based on the entire record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1. The Town is a municipal employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit consisting of Highway Department and Service Maintenance
Garage employees in the Town. (Ex.  1)

3 . The Town and the Union were parties to a collective bargaining agreement with effective
dates of July 1, 1989 through June 30, 1994. (Ex.  1)

4. The collective bargaining agreement contains the following relevant provision:

Section 4.7

All bargaining unit work will be done by bargaining unit employees. This
does not preclude the Town from supplementing its forces with contract units
or other forces. During sanding and snowplowing operations, bargaining unit
employees will not be sent home while such contract units or other forces are
in the field for such operations.

During these times the Town shall have the right to send bargaining unit
employees home, when there are contract forces at work, if the Town
determines that the cumulation of work by bargaining unit forces will endanger
the health and safety of such employees. (Ex.  1)

5. In 1985, the parties entered into an agreement that provides in relevant part:

1. a) The Employer shall utilize Workfare  recipients on any day, Monday
through Friday to perform work. Workfare  recipients shall not be
utilized on Saturdays, Sundays and Holidays.

b) Workfare  recipients shall work only during the daytime hours,
which shall be during the same hours worked by bargaining unit
members as outlined in the collective bargaining agreement.

I Due to the issuance of the Labor Board’s decision in City  oflvew  Brihzin,  Decision No. 3290 (1995) while
the instant matter was pending, the Labor Board requested these parties to file supplemental briefs
concerning the application of the New Btitain  decision to the issues of subcontracting in the instant case.
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2 . a) The utilization of Workfare  recipients will not result in the lay off of
bargaining unit members, nor be used to replace bargaining unit
members.

b) The utilization of Workfare  recipients shall not result in the
Employer circumventing the filling of vacancies within the bargaining
unit.

3 . The utilization of Workfare  recipients shall not result in the  loss of
overtime for bargaining unit employees.

4. Bargaining unit members will provide minimal supervision of Workfare
recipients.

5 . The parties agree that Workfare  recipients shall not be entitled to any
rights or benefits under the collective bargaining agreement between the
Employer and the Union.

6 . By having entered into this agreement, it is expressly understood that
Local 1303 has not waived or given up any of its rights under the
collective bargaining agreement and the Municipal Employee Relations
Act. (Ex.  2)

6. During the budget-making process for the 1992-1993 fiscal year, the Town’s Public
Works budget was reduced, including significant reductions in funds for full-time wages.

7 . As a result of the budget cuts, three bargaining unit positions were eliminated and three
employees were laid off in the Public Works department. The positions eliminated were a
grade 6 equipment mechanic, the grade 5 crew leader and one of two grade 5A equipment
operators. After the exercise of bumping rights within the bargaining unit, employees Walter
Ploszaj  , Mark Gustafson and Paul Blekis were laid off on June 30, 1992. Following the
layoffs, the work of the equipment mechanic was absorbed by the mechanic and the work of
the crew leader was not performed.

8. Prior to the layoff, subcontractors had been used on at least two occasions to remove
snow after severe storms. (Ex  11). Additionally, a subcontractor was used on at least one
occasion to haul salt during the winter of 1987. (Ex.  11)

9. Following the layoffs, in December 1992 and February 1993, the Town used
subcontractors on two occasions to plow and remove snow after severe storms.

10. No bargaining unit employees were ever sent home while subcontractors performed
plowing and snow removal duties.



11. Curbing is done by two different methods; hand curbing and machine curbing. Prior to
the layoffs, short lengths of curbing, averaging no more than approximately ten feet, were
created by hand by the bargaining unit members. Lengths of curbing longer than
approximately ten feet were subcontracted to be done by a machine. Longer lengths of
curbing are done by a machine due to the length of time involved with the hand method and
the aesthetics of the finished product.
by machine. (Ex.  15)

The Town does not own the equipment to create curbs

12. After the layoffs, the Town continued to use both bargaining unit and non-bargaining
unit personnel to do curbing. There was no change in the practice of bargaining unit
members performing hand curbing and subcontractors performing machine curbing.

13. Prior to the layoffs, the bargaining unit performed such construction duties as “small
basin” work, which consists of laying pipe and installing a basin. This work can sometimes
require jackhammering. Small basin work was also performed by subcontractors prior to the
layoffs, often as part of larger construction projects. (Ex.  15)

14. Since the layoffs, the Town has hired a few more construction companies to perform
such work as small basin construction. However, there has been no significant increase in
the number of subcontractors performing small basin work and the bargaining unit continues
to perform the work.

15. After the layoffs, a subcontractor performed the work of replacing the heavy truck lift in
the maintenance garage. This work involved removing a very large lift from a twelve foot
hole in the floor of the garage and replacing it with another lift. Highway Supervisor Coe
Cleveland spoke with union member Bob Goodfield about the work involved prior to
deciding that the outside contractor should perform the lift replacement. Cleveland’s
decision was based on safety concerns because the Town did not own the proper equipment
to safely replace the lift. The lift that was removed was the original lift installed when the
maintenance garage was built by a subcontractor. The Town had never before replaced a
lift.

16. Prior to the layoffs, the bargaining unit performed some of the maintenance on Town
vehicles and equipment including some welding, changing and balancing tires and repairing
chain saws. Prior to the layoffs, subcontractors also performed vehicle and equipment
maintenance and repair. “Spin” tire balancing was always performed by a subcontractor as
were alignments. Subcontractors also performed such work as welding, chain saw repair,
automatic transmission repair, diesel engine work and firehouse pump repair. If a vehicle
was under warranty, work would be performed by a subcontractor. (Ex.  9)

17. After the layoffs, bargaining unit and non-bargaining unit personnel continued to
perform vehicle and equipment maintenance and repair, and there has been no change in the
practice of performing this work.
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18. Prior to the layoffs, the bargaining unit performed a very small amount of painting.
Bargaining unit members painted barrels, saw horses, some curbing, and the inside of the
work stalls in the maintenance garage. Prior to the existence of the bargaining unit, some
employees of the Town highway department assisted in painting the civil defense building
and the firehouse.

19. After the layoffs, general contractor Mark Sekorsky remodeled a portion of the highway
garage, including the bathroom and the coffee room. As part of the remodeling, Sekorsky
painted the bathroom, including the floor, which he prepared for painting with a substance
called munatic  acid.

20. Prior to the layoffs, the bargaining unit cut and chipped brush and also did tree cutting
that did not require a bucket truck. The Town does own a chipping machine.

21. Prior to the layoffs, subcontractors performed any tree work that required a bucket
truck. Occasionally, the subcontractor would also bring and use a chipper. There is a place
in the Town called the brush dump where employees bring the chipped and unchipped
branches. If the branches are brought to the brush dump before they are chipped, a
subcontractor will bring a tub grinder to the dump and chip the material and take away the
chips. In the past, the City of Bristol and the Supreme Forest Company have brought in a
tub grinder to chip the branches. The Town of Plymouth does not own a tub grinder.

22. After the layoffs, subcontractors continued to do tree work involving the bucket truck
and some chipping. There was no change in the practice concerning tree work after the
layoffs.

23. For at least several years, the Town has used Workfare  recipients to work at various
locations within the Town, pursuant to a State statute concerning recipients of State aid. The
Town assigns Workfare  recipients to six locations; Public Works, Town Hall, Parks and
Recreation, Sewer Treatment, Library and WPCA. Human Services Director Denise Bergin
is responsible for assigning individuals to locations.

24. Bergin  has maintained records concerning the number of Workfare  recipients assigned to
the Public Works department. The Public Works department was assigned between 2 and 5
Workfare  recipients per month from April, 1992 through July, 1992. For the period August
through December 1992, the Public Works department did not utilize any Workfare
recipients. Since December, 1992 there has been no increase in the number of Workfare
recipients working in Public Works over the number of recipients working in Public Works
prior to the layoffs.

25. Prior to the layoffs, Workfare  recipients performed traffic duty, both as part of a larger
group of employees doing a job or as a specific assignment. Workfare  recipients were not
sent out alone to do traffic. Workfare  recipients also performed hot patching on Town roads
and were usually assigned with a bargaining unit employee to do this work. Recipients also
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picked up trash, washed vehicles and installed signs with members of the bargaining unit.
Prior the layoffs, Workfare  recipients did not operate equipment.

26. After the layoff, Workfare  recipients, when they were assigned to Public Works,
performed the same duties that had previously been performed. There was no change in the
work performed by Workfare  recipients after the layoff. On one occasion, a Workfare
recipient operated a chipper. When Coe Cleveland became aware that the individual was
operating equipment, he instructed the individual not to do so.

CONCLUSIONS OF LAW

1. The Town did not repudiate Section 4.7 of the collective bargaining agreement when it
continued to have subcontractors perform certain work after the 1992 layoff of bargaining
unit members.

2 . The Town did not violate the 1987 settlement agreement concerning the use of Workfare
recipients.

3 . The Town did not change the terms and conditions of employment of the bargaining unit
members by its use of Workfare  recipients after the 1992 layoff of bargaining unit members.

DISCUSSION

In its complaint, the Union alleges that the Town repudiated Section 4.7 of the
collective bargaining agreement when, after the 1992 layoffs, subcontractors performed snow
removal, small construction work including catch basins, equipment maintenance and repair
including tire balancing and chain saw repair, tree and brush work including some chipping,
and painting. Apparently, the Union’s claim is that the Town’s actions repudiated that part
of the contract that states that “all bargaining unit work will be done be bargaining unit
employees” .2

The complaint also alleges that the Town violated a settlement agreement regarding
the assignment of Workfare  recipients following the 1992 layoff. Finally, the complaint
alleges that the assignment of Workfare  recipients constituted an unlawful change in the
terms and conditions of employment of the bargaining unit because bargaining unit work was
done by Workfare  recipients after the 1992 layoff.

2 We note at the outset that the Union’s brief in this matter made an argument which sounded like it was
addressed solely to an allegation of unlawful subcontracting rather than repudiation of the contract.
However, our decision herein will address the issue of repudiation because that is the allegation contained
in the complaint and addressed at the hearing. Except for the issue involving Workfare, we refer to our
law regarding subcontracting only as it relates to the repudiation issue. At no time did the Union attempt
to amend its complaint or inform this Board or Respondent that its case had changed from that alleged in
the complaint.
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The Town first defends on the grounds that the Union has failed to establish
repudiation of the contract under any of the theories of repudiation recognized by the Labor
Board. In this regard, the Town argues that the contract should be interpreted according to
this Board’s case law concerning exclusivity/shared work as such terms were used in
subcontracting cases prior to the issuance of the Board’s decision in City  of New Britain,
Decision No. 3290 (1995). The Town argues that, under pre-New B&&  standards,
“bargaining unit work” meant “exclusive bargaining unit work” and that we should ascribe
the same definition to the term “bargaining unit work” as contained in this contract.
Therefore, because the Union failed to establish that any of the work in question was
exclusively bargaining unit work prior to the layoff, the Town claims that the Union has not
even proven a breach of the contract, let alone repudiation.

The Town further argues, with regard to Section 4.7, that the contract allows even
more leeway to the Town in this situation than the Labor Board’s shared work doctrine
because, even if the Union could show exclusivity, the contract allows the Town to
“[supplement] its forces with contract units or other forces”. Thus, the Town argues that
there can be no repudiation of this agreement in the Town’s use of subcontractors to perform
bargaining unit work.

With respect to the allegations concerning the assignment of Workfare  recipients, the
Town claims that the Union has failed to show any connection between the employment of
Workfare  recipients and the layoff of bargaining unit personnel. Because the Union failed to
make this connection, the Town asserts that this claim must be dismissed. The Town also
says that the Union failed to carry its burden of showing that the Town unlawfully
transferred bargaining unit work to Workfare  recipients.

We begin with the allegations concerning repudiation of Section 4.7 of the contract.
It is well-established that there are limited circumstances in which repudiation of a contract
will be found. In City  of Norwich, Decision No. 2508 (1986),  this Board reiterated:

. . . there are three ways in which repudiation of contract may occur. The
first is where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is asserted in subjective
bad faith by the respondent party. Town of PhzinviUe,  Decision No. 1790
(1979); Southington Board of Education, Decision No. 1717 (1979). The
second is where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is wholly frivolous or
implausible. Town of Plainville;  Southington Board of INmztion,  sups.
The third type of repudiation of contract does not involve assertion of an
interpretation of the contract by the respondent, but instead, the respondent
either admits or does not challenge the complainant’s interpretation of the
contract and seeks to defend its action on some collateral ground which does
not rest upon an interpretation of the contract, e.g., financial hardship,
administrative difficulties, etc. . . . Hamden  Community Child  tire, Decision

7



No. 1771 (1979); North Branford  Board  of Educcrtion,  Decision No. 1659
(1978); C#y of St@?&,  Decision No. 1052 (1971).

***

Repudiation is something beyond mere breach. It may be shown by words of
repudiation accompanying a breach or by the existence of subjective bad faith
. . . It may also be shown by evidence of a clear breach of unambiguous
words of a contract . . . Non&h, supm

In the instant matter, the Union has not identified which type of repudiation it is
claiming. However, since there is no discussion or evidence on this record concerning a
“collateral excuse” by the Town, we must assume that the Union is asserting either the first
or second category of repudiation in which it must be shown that the Town has taken some
action based on an interpretation of Section 4.7 of the agreement, which is asserted in
subjective bad faith or is wholly frivolous or implausible.

Section 4.7 of the agreement is set forth in whole at finding of fact #4. We agree
with the Town that the contract should be interpreted according to the Labor Board’s case
law concerning shared work as it existed prior to the issuance of City  of New Britain,  supm.
Pursuant to that case law, this Board often said that “absent an adequate defense, an
employer commits an illegal refusal to bargain and a prohibited practice under the Act when
it unilaterally contracts out or assigns to non-bargaining unit personnel work that had been
performed exclusively by bargaining unit employees”. a CrQ  of Tonington, Decision No.
2172 (1983) and other cases cited in City  of New Britain, supm. Since the contract was
written before the issuance of City  of New Britain,  supm, it is appropriate to assume that the
parties wrote the contract with this caselaw  in mind.

Turning then to the specific analysis in cases of alleged repudiation, we find that the
Town’s interpretation of this section of the contract is “plausible” and not frivolous in the
least. Additionally, there is no indication in the record that any of the work in question was
performed exclusively by the bargaining unit prior to the layoffs and, therefore, there is
certainly no blatant “flouting” of the contract so as to indicate bad faith.

We further find that the Town’s argument concerning its contractual right to
supplement the workforce, even during times of layoff, is also plausible. As argued by the
Town, the contract seems to allow the Town to supplement the work force with
subcontractors and does not appear to place any limits on the Town’s ability to use
supplemental forces except to say that bargaining unit members cannot be sent home while
subcontractors are performing sanding and plowing. 3 Since there is no claim that the Town

3 The Town also aptly points out that even this restriction is lifted if the Town believes that the safety of
personnel is io jeopardy.

8



sent any bargaining unit members home during plowing or sanding operations, there is no
repudiation of the contract with regard to the work discussed above.

We are compelled to address one further aspect of this part of the case; the Union’s
claim that a dramatic increase in the amount of subcontracting could repudiate Section 4.7 of
the contract. Even if the Union’s claim would have been valid using a pre-New Britain
analysis (a determination we need not make here)4,  the Union’s repudiation claim still fails
for at least two reasons. First, even if the Union’s interpretation of the contract is feasible,
that does not defeat the determination that the Town’s interpretation of the contract is also
plausible. A claim of repudiation is defeated if the Respondent’s actions are not asserted in
bad faith and are plausible.

Additionally, the record simply does not reveal an increase in the amount of
subcontracting, after the lay offs, of the types of work in question. Thus, no matter what
argument the Union makes regarding this work, we find no violation of the Act.

Turning to the allegation that the Town breached a settlement agreement concerning
the assignment of Workfare  recipients, we also dismiss this allegation. The relevant
provisions of the agreement provide that the Town’s use of Workfare  recipients will not
result in the layoff of bargaining unit members nor replace bargaining unit members. There
is nothing in this record to support the claim that any bargaining unit member has been
replaced by, or laid off as a result of, the employment of Workfare  recipients. The facts
show that, after the layoffs, the Town did not even assign Workfare  recipients tothe  Public
Works department for several months. Following that hiatus, the employment of Workfare
recipients in the Public Works department did not increase over the employment of Workfare
individuals prior to the layoff. In fact, the number of hours worked in Public Works by
Workfare  recipients appears to have decreased overall between January, 1993 and May,
1994.

Finally, the record does not show that Workfare  recipients were performing any work
different from that performed prior to the layoffs. The record establishes a number of
different tasks were performed by Workfare  recipients prior to the layoff: sweeping, picking
up trash, installing signs, working on road projects, washing cruisers and traffic duty. After
the layoff, these duties, when performed at all, were done in basically the same manner as
before the layoff. On one occasion, when a Workfare  individual operated a piece of
equipment, he was told not to do so by the Highway supervisor. Other than that occasion,
the whole record establishes that the jobs performed by Workfare  individuals were
substantially the same before and after the layoffs and that there was no change in the
amount of work performed by Workfare  recipients. Thus, based on all this evidence, we

4 The question of whether a truly dramatic increase in the amount or type of “sharing” would have
constituted a violation of the Act was never definitively answered in this Board’s case law. Although such
m assertion was alluded to in several Board cases prior to New Britain, supm,  the Board had never made
a defbite  ruling to that effect.
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find that there is no violation of the settlement agreement concerning Workfare.

For all of the above reasons, we also find that there was no unlawful subcontracting
of bargaining unit work to Workfare  recipients.s  As discussed, the record does not support
the assertion that Workfare  recipients performed any different tasks after the layoff.
as mentioned above, there were no Workfare  recipients assigned to the Public Works

In fact,

department between July, 1992 and January, 1993. Those duties, described in the record,
appear consistent with the type of work performed before the layoff. Although the Union
points out that Workfare  individuals were cleaning the “sweeper” after the lay off, we do not
find this to be so different from other cleaning duties as to warrant a finding that Workfare
recipients were performing  exclusively bargaining unit work. h MDC,  Decision No. 3116
(1994). Finally, although one Workfare  recipient was seen running a wood chipper on an
occasion, Coe Cleveland credibly testified that, once he was informed of the incident, he told
the individual not to operate equipment. Thus, at best, we find this incident to be
& M. Based on the whole record, we find that the Town did not unlawfully
subcontract bargaining unit work to Workfare  recipients.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint fded  herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATICNS

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member

5 As we have determined in three previous cases, we apply the exclusivity/shared work doctrine as it existed
prior to our decision in Ciry  of New B&in,  Decision No. 3290 (1995) to the fects  of this case. We do
so because the events complained of predate April 6, 1995 and for the reasons stated in Town of
Wetherq/?ehi,  DecisionNo. 3337 (1995); Naugatuck Boadof  Education, Decision No. 3340 (1995); C&y
of Tordngton,  Decision No. 3344 (1995).
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OPINION OF CHAIRMAN LAREAU

Applying the standard concerning exclusivity and shared work which existed prior to
f&y of New Britain, Decision No. 3290 (1995),  I conclude that the City did not breach its
duty to bargain by contracting out in this case.

Generally I would not apply the New Britain  analysis retroactively to events that
preceded the issuance of that decision, although I leave room for the possibility that there
might be some exceptional circumstances where retroactive application was appropriate.
This case does not present such exceptional circumstances. I base my conclusion on
fundamental principles of fairness, and several component considerations, including
espeblly  reliance on our prior doctrine, the nature of the change in doctrine, and the
statutory interest in stability in collective bargaining relationships. While our discussion in
New,  B&in makes it clear that there have been problems with the consistency of application
and distortions within that doctrine and that there were fact patterns not previously dealt
with, I believe that there were general principles of the “exclusivity/shared work” doctrine on
which the community has reasonably relied and on which they have based their conduct.*

s/Marmret  A. Lareau 7128195
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusions. I
resigned prior to the drafting of the Board’s opinion, and I will not be available to
review that document.
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CERTIFICATION

I hereby certify  that a copy  of the foregoing was mailed postage prepaid this 7th day
of February, 1996 to the following:

Attorney Saranne P. Murray
Shipman  & Goodwin
One American Row
Hartford, Connecticut 06103-2819

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Ikane  Highway
Wethersfield, Connecticut 06109

David M. Denis,  Mayor
.Town of Plymouth
Town Hall Building
19 East Main Street, Route 6
Teqville,  Connecticut 06786

Nicholas D’Andrea, Staff Representative
Council 4, AFSCME, AFL-CIO
444 Fast Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

/ JohnW.  Kings& ’
Agent
Connecticut State Board of Labor Relations

12


