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Attorney J. William Gagne, Jr.
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Attorney Marc Zaken
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DECISION ON DECLARATORY RULING

On July 14, 1993 the City of Stamford (the City) filed a petition with the Connecticut State
Board of Labor Relations (the Labor Board) for a declaratory ruling pursuant to 0 7-471-39(3)  of the
Regulations of State Agencies and Conn. Gen. Stat. 5 4-176 seeking to declare Article XII, Section
12.0 of the Collective Bargaining Agreement between the City and Local 2657, Council 4,
AFSCME, AFL-CIO (the Union) as an illegal subject of bargaining. Also on July 14, 1993, the
City filed a petition for clarification or modification of the bargaining unit seeking to exclude the
position of Deputy Registrar of Voters from the unit.

After the requisite preliminary administrative steps had been taken, the parties, on September
30, 1994, agreed to waive their right to a full evidentiary hearing and stipulated to all the facts and
exhibits which they determined to be relevant to the case.

On October 27, 1994, the City filed its brief in the matter.’

1 The file indicates that the Union sought permission to file its brief six weeks after the filing of the
City’s brief. The City objected. Ultimately, the Union filed a brief on December 28, 1994, but the
Labor Board, noting the substantial lateness of the filing, declined to consider the brief.

.



THE HEARING

The parties stipulated to findings of facts l-10 below:

1. The City is a municipal employer as defined by the Municipal Employee Relations Act,
Conn. Gen. Stat. 0 7-467(l).

2. Respondent AFSCME, Council 4, Local 2657 is the exclusive bargaining representative for
the supervisory employees of the City.

3. The City and the Union are parties to a collective bargaining agreement (Agreement).

4. The City and the Union have historically treated the position of Deputy Registrar of Voters
as included within the bargaining unit and covered by the Agreement.

5. The Deputy Registrar of Voters is appointed by the Registrar of Voters pursuant to Conn.
Gen. Stat. 0 9-192, which provides in relevant part that:

Each registrar of voters immediately after his election shall appoint a deputy registrar
of voters to hold office during his oleasure  and may, at any time, fill any vacancy in
said office. [Emphasis added]

6. On or about November 1992, Barbara McInemey (Mclnemey)  was reelected Registrar of
Voters pursuant to Conn. Gen. Stat. 0 9-190.  McInerney’s  new term began on or about January 6,
1993, pursuant to Conn. Gen. Stat. 6 9-190a.

7. Pursuant to her statutory authority as set forth in Conn. Gen. Stat. $ 9-192, McInemey
thereafter appointed a new Deputy Registrar of Voters. By ,letter  dated January 12, 1993,
McInemey advised the then Deputy Registrar, Anne Hutchason, that effective January 26, 1993,
Hutchason would no longer occupy the position of Deputy Registrar of Voters.

8. The Union then filed a grievance alleging that the City had discharged Hutchason without
“just cause” in violation of Article XII, Section 12.0 of the Agreement. The grievance was
submitted to arbitration before the State Board of Mediation and Arbitration (Case No. 9293-A-
1069).

9. At arbitration, the City claimed that the grievance was not arbitrable. The City maintained
that Conn. Gen. Stat. 0 9-102,  which provides that the Deputy Registrar serves at the pleasure of
the Registrar, preempts the just cause provision of the Agreement. The City argued that the just
cause provision could not be enforced by the Deputy Registrar because it conflicts with state law.

10. The Arbitration Panel ruled that it did not have the authority to determine whether the just
cause provision constituted an illegal’ subject of bargaining as applied to the Deputy Registrar. The
Arbitration Panel also questioned whether, under the circumstances, the Deputy Registrar should be
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included within the bargaining unit. The Arbitration Panel therefore directed the parties to present
these issues to the State Board of Labor Relations.

11. The Collective Bargaining Agreement between the parties is effective July 1, 1992 through
June 30, 1997. Article XII, Section 12.0 of the agreement provides as follows:

In the event that any employee shall be disciplined, suspended, discharged or reduced
in grade and the employee feels that such action was taken without just cause or; in
the event a dispute shall arise concerning the interpretation of performance of this
contract, an employee or his Union representative may attempt to adjust the matter
with his Department Head within ten (10) working days after the action was taken or
the dispute arose. Within five (5) working days after the Department Head receives
such grievance, he shall arrange to meet with the affected employee or his Union
representative.

DISCUSSION

The City’s petition for declaratory ruling seeks from us a declaration that the enforcement of
Article XII, Section 12.0 of the collective bargaining agreement, which requires just cause for
termination, to be illegal and unenforceable as it relates to the Deputy Registrar of Voters by virtue
of Conn. Gen. Stat. 8 9-192. The City also seeks, by its petition for clarification, the removal of
the position from the bargaining unit. The City argues that the position is an appointed one pursuant
to Conn. Gen. Stat. 0 9-192 and, therefore, excluded from coverage under the Act. We treat this
later argument first.

Petition for Modification

The petition was not timely filed pursuant to the plain language of 0 7-471(4)  and we,
therefore, cannot consider the petition for modification.

Section 7-471(4)  states that:

(4) An employee organization or a municipal employer may file a petition with the
board seeking a clarification or modification of an existing unit. The power of the
board to make such clarifications and modifications shall be limited to those times
when a petition for clarification or modification is filed by either an employee
organization or a municipal employer. No petition seeking a clarification or
modification of an existing unit shall be considered to be timely by the board during
the term of a written collective bargaining agreement, except that a petition for
clarification or modification filed by an employee organization concerning either (1) a
newly created position or (2) any employee who is not represented by an employee
organization, may be filed at any time.

In the present case, the petition is not timely because it was filed  during the term of a written
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collective bargaining agreement. While # 7-471(4)  does allow for the filing of petitions for
modification and clarification under very limited circumstances, these circumstances are not present
here.

We recognize that 0 7-471(4)  may conflict with other statutory sections and our case law;
specifically, with our holding under 0 7-471 (1) that petitions for representation and/or
decertification  will be considered timely during an appropriate “window period”. This “window
period”, which we have now designated by regulation, allows for the filing of a petition by a group
of employees or a labor organization during the period from 180 to 150 days before the termination
of the contract. Under the facts in the present case, however, the “window period” for this
contract, which runs from July 1, 1992 to June 30, 1997, does not occur until January 1, 1997 and
is, therefore, not timely under 5 7-471(l).  Because the present petition is not timely either under
5 7-471(4)  or 0 7-471(l),  we have no reason to address these issues.

DECLARATORY RULING - MDR-15.674

We now turn to the question raised in the petition for declaratory ruling. Article XII 0 12 of
the collective bargaining agreement grants to bargaining unit members the right to grieve an
employer’s decision to discharge an employee. Conversely, Conn. Gen. Stat. (5  9-192 provides that
a Deputy Registrar serves at the pleasure of the Registrar. This latter language clearly implies that
a Registrar has discretion to discharge a Deputy Registrar for reasons other than incompetence or
work rule violations. This discretionary ability of the Registrar to discharge the Deputy Registrar
provided for in Conn. Gen. Stat. 0 9-192 conflicts with the just cause provisions of the collective
bargaining agreement. As such, the statute takes precedence.

Conn. Gen. Stat. 0 7-474(f)*  expressly provides that a collective bargaining agreement
prevails over two types of conflicting general statutes: (1) a general statute directly regulating the
hours of work or policemen or firemen, and (2) a statute providing for the method of covering or
removing employees from coverage under the Connecticut municipal employees’ retirement fund or
under the policemen or firemen survivors’ benefit fund. In regard to whether a collective
bargaining agreement supersedes other inconsistent statutes, this section is silent. However, it is a

2 Section 7-474(f)  provides in relevant part:

“Where there is a conflict between any agreement reached by a municipal
employer and an employee organization and approved in accordance with the
provision of sections 7-467 to 7-477, inclusive, on matters appropriate to
collective bargaining, as defined in said sections, and any charter, special act,
ordinance, rules or regulations adopted by the municipal employer or its
agents such as a personnel board or civil service commission, or any general
statute directly regulating the hours of work of policemen or firemen, or any
general statute providing for the method or manner of covering or removing
employees from coverage under the Connecticut municipal employees’
retirement system or under the policemen or firemen survivors’ benefit fund,
the terms ,of  such agreement shall prevail . . . .”
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well-settled rule of statutory construction that the express mention of an exemption precludes the
inclusion of others not mentioned. State v. Kish,  186 Conn. 757, 766 (1982). Since the legislature
in enacting 0 7-474(f)  made no express mention that collective bargaining agreements supersede
general statutes other than those expressly referenced in that section, it follows that Conn. Gen. Stat.
6 9-192 preempts the collective bargaining agreement, and that deputy registrars serve at the
pleasure of the registrars regardless of existing contractual provisions.

DECLARATORY RULING

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act it is hereby DECLARED that:

Article XII, Section 12.0 of the collective bargaining agreement is an illegal subject of
bargaining as it applies to the Deputy Registrar of Voters.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Cornelius Scanlon
Cornelius Scanlon,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member

* The Chairman of the Connecticut State Board of Labor Relations, Margaret A. Larcau,
resigned prior to the drafting of the Board’s opinion.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 5th day of
January, 1996 to the following:

Dannel P. Malloy, Mayor
City of Stamford
Government Center, P.O. Box 10152
888 Washington Boulevard
Stamford, Connecticut 06904-2152

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney J.William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Attorney Marc Zaken
Cummings & Lockwood
10 Stamford Forum
P.O.  Box 120
Stamford, Connecticut 06904

lohn W. Kingston
Agent
Connecticut State Board of Labor Relations

6



.

CV 96 055 75 64

AFSCME, COUNCIL 4,
LOCAL 2657, AFL-CIO

V.

: SUPERIOR COURT

: JUDICIAL DISTRICT OF
: HARTFORD/NEW BRITAIN
: AT HARTFORD

STATE BOARD OF LABOR
RELATIONS ET AL : AUGUST 28, 1997

MEMORANDUM OF DECISION

The plaintiff union appeals the declaratory ruling

of the defendant state board of labor relations holding

that the registrar of voters of the defendant city of

Stamford was entitled to terminate the employment of the

deputy registrar of voters without cause, notwithstanding

the provisions of a collective bargaining agreement

between the city and the union. The union appeals

pursuant to General Statutes § 4-183. The court finds the

issues in favor of the defendants.
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The facts essential to the court's decision are not

in dispute. Following the November 1992  elections in

Stamford, the elected registrar of voters, Barbara

McInerney notified the deputy registrar, Anne Hutchason,

that her employment was terminated. No cause for the

termination was cited. McInerney thereupon appointed a

new deputy registrar. The union filed a grievance on

behalf of Hutchason. The state board of mediation and

arbitration determined that the issue was not arbitrable.

The union then petitioned the defendant board for a

declaratory ruling that the collective bargaining

agreement covering the city's employees prohibited

Hutchason's termination without cause. The board declined

to issue the requested ruling and, instead, issued :a

ruling that the provisions of General Statutes 5 9-192

prevail over any conflicting provisions in the collective

bargaining agreement. The board held that § 9-192 permits

: a registrar of voters to discharge his or her deputy

without cause and to appoint a replacement.

In support of its appeal, the union contends that

the board misinterpreted the applicable statute and that

there is no conflict between the statute and the

collective bargaining agreement. It is undisputed that

the agreement prohibits termination of employment of

covered employees without "just cause" and that the
I I

jj deputy registrar was a covered employee.
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General Statutes 5 9-192  provides, in relevant part,

as follows:

Each registrar of voters immediately after his1
election shall appoint a deputy registrar of
voters to hold office during his pleasure and
mayI at any time, fill any vacancy in said
office.

The plaintiff union argues that this statute merely

establishes the registrar's authority to appoint a

deputy. The statute is silent, the union claims, on the

subject of termination. Therefore, it argues, the

collective bargaining agreement controls the subject of

termination. This argument may not be sustained.

The phrase "during his pleasure" means that the

position of deputy registrar has no permanency as of

right. Silverberq v. Great Southwest Fire Insurance Co.

214 Conn. 632, 638 (1990). The registrar was entitled,

therefore, to terminate the employment of her deputy at

any time, with or without cause. The statutory provision

plainly conflicts with the provision in the collective

bargaining agreement requiring a showing of "just  cause"

to justify termination.

In General Statutes 5 7-474(f), the legislature

specified two types of provisions I in collective

bargaining agreements that prevail over conflicting

!j provisions in the general statutes. They do not include

i

: /1 General Statutes § l-l(g) provides, in relevant part, "Words
; importing the masculine gender may be applied to females...."/! 1
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provisions relating to termination of employment for

cause. The court concludes that the legislature did not

intend to permit parties to a collective bargaining

agreement to abrogate the statutory powers of a registrar

of voters, particularly the power to discharge and

appoint his or her deputy. The defendant board correctly

ruled that the agreement in this case did not prohibit

,! Hutchason's termination.4

The appeal is dismissed.

MALONEY, J.
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