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DECISION AND DISMISSAL

On December 10, 1993, Local 1042, AFSCME (the Union) filed with the Connecticut
State Board of Labor Relations (the Labor Board) a complaint, later amended on October 19s
1994, alleging that the Norwalk Board of Education (the School Board) had committed a
prohibited practice in violation of the Municipal Employee Relations Act (the Act).
Specifically, the Union alleged that the School Board had hired summer help in violation of a
clause in a Memorandum of Understanding between the parties dated August 28, 1985.

After the requisite preliminary steps had been taken, the parties appeared before the
Labor Board for a hearing on October 11, 1994 and December 1, 1994. Both parties
appeared and were given full opportunity to present evidence, examine and cross-examine
witnesses, and make argument. Both parties filed briefs, the last of which was received by
the Labor Board on February 3, 1995.

Based on the entire record before us, we make the following findings of fact,
conclusions of law, and dismissal of the complaint.



FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all
times material to this proceeding has been the exclusive statutory bargaining representative
for a unit of custodial and maintenance employees of the School Board.

3 . The School Board and the Union are parties to a collective bargaining agreement with
effective dates of July 1, 1992 to June 30, 1997.

4 . In 1982, a dispute arose over the School Board’s hiring additional help to perform
custodial services during the summer months.

5 . The Union subsequently filed a grievance, which was resolved by agreement that the
School Board would ‘I. . . notify [the Union President] of any plans to hire part-time
employees when needed before such action takes place.”

6 . This process was followed until 1985, when there was a subsequent dispute over
summer hiring. The Union President, John Mosby, complained to the School Board about
the process that was being followed by the Coordinator of Custodians.

7 . The School Board and the Union entered into an agreement, dated August 28, 1985,
to resolve this dispute. That agreement provided, in part, that:

“[w]e understand the following definitions:

a. Floaters: Custodians who work twenty (20) hours per week during the
year as substitutes and assigned by the Coordinator of Custodians. Floaters
are represented by Local 1042, but receive no benefits. If all parties agree,
floaters may work up to forty (40) hours with no benefits, during recess and
summer periods . . . .

b. Part-timers: Regular employees who work twenty (20) or more hours, but
less than forty (40) hours per week on a regular basis. Part-timers are
represented by Local 1042, and receive sick leave benefits only.

c . Should the Board of Education determine additional summer help is necessary, the
Coordinator of Custodians will notify the President of Local 1042.

d. Additional summer work positions shall be announced for three (3) days.
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e. School year monitors will be given first preference for additional summer
work in order of seniority. Floaters and part-timers will be given second
preference in order of seniority . . . . ”

8 . Through June of 1992, the Coordinator of Custodians met in or around each June
with Mosby to discuss the custodians’ vacation schedules and the hiring of summer help.
The Coordinator of Custodians decided whom to hire and then notified Mosby about the
additional summer help that was to be hired.

9 . In July 1992, the position of Coordinator of Custodians was eliminated. Thereafter,
there was a Foreman of Custodians position through the fall of 1993, at which time that
position was eliminated. At some point thereafter, the Facilities’ Director assumed some of
the duties of the Coordinator/Foreman.

10. In June 1993, the Foreman of Custodians met with Mosby about vacation schedules
and the hiring of additional summer help.

11. By letter dated June 16, 1993, the School Board notified Alan Ward that his hours as
a floater would be increased to 40 hours beginning on June 2 1, 1993. Ward was employed
as a floater by the Board at the time of the letter. His hours were increased so that he would
replace a member of the bargaining unit who had been hired into a permanent position.

12. By letter dated July 12, 1993, the School Board appointed Joseph Edwards as a
floater, effective August 16, 1993. Edwards was not a member of the bargaining unit prior
to his hiring. He was hired to fill a vacant floater position.

13. Edwards and Ward were not hired as summer help, but rather to fill established
vacant positions. Ward subsequently resigned, but Edwards was still an employee of the
School Board at the time of the hearing.

14. The Board sent Mosby copies of the letters hiring Ward and Edwards.

15. In 1994, the housemaster at Norwalk High School requested Facilities Director Mark
Gorian to hire Robin Beavers as a floater for the summer of 1994. Beavers was a monitor,
that is, a hall monitor similar to an in-house security guard, for the School Board during the
school year. Beavers had worked as a summer floater in 1993. The housemaster told
Gorian that Beavers was the only monitor of the three at Norwalk High School who wanted
to work during the summer.

16. Mosby requested a meeting with the School Board about vacation schedules and
summer hiring for 1994, but the School Board’s staff did not meet with Mosby and did not
notify Mosby, before hiring Beavers, that additional summer help would be needed at
Norwalk High School.
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17. Gorian hired Beavers as a summer floater for 1994. Gorian notified Mosby of the
hiring by letter dated June 27, 1994.

18. The School Board routinely sends Mosby copies of all notices of vacancies and
correspondence regarding the hiring of bargaining unit members.

CONCLUSIONS OF LAW

1. Failure to comply with a settlement agreement reached in lieu of a grievance
constitutes a refusal to bargain in good faith, and, therefore, a violation of the Act.

2 . Paragraph C of the 1985 agreement was an agreement reached in lieu of a grievance.

3 . The School Board complied with Paragraph C of the 1985 agreement and, therefore,
did not violate the Act.

DISCUSSION

The two questions before us are whether the School Board had a duty to comply with
Paragraph C of the 1985 agreement1  and whether the School Board did comply with that
provision.

It is well-settled that the failure to comply with an agreement that settles a grievance
constitutes a breach of the duty to bargain in good faith, and, therefore, a violation of the
Act. State  of Connecticut, Decision No. 1766 (1979). The Labor Board has also held that
the failure to comply with an agreement reached in lieu of a grievance constitutes a refusal to
bargain in good faith that violates the Act. State of Connecticut, Department of Mental
R&u&ion,  Decision No. 2942 (1991).

In the instant case, the Union claims that the 1985 agreement is a settlement
agreement that flowed from a series of disputes dating from 1982 or before. The School
Board argues that the Union failed to meet its burden of proving that there was a grievance
that was either settled or obviated by the 1985 agreement.

We conclude that Paragraph C of the 1985 agreement is a settlement agreement that
was reached in lieu of a grievance. The Union produced sufficient evidence to support its
claim that this agreement was the culmination of a series of actions, which was initiated by

I We limit our analysis to alleged violations of Paragraph C of the Agreement because that is the only
section claimed by the Union to have been violated.
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the filing of at least one grievance, and resulted in the 1982 grievance settlement. Paragraph
C of the 1985 agreement is a further refinement and clarification of the 1982 agreement, and
was reached in lieu of the filing of a grievance.

The remaining question to be answered is whether the School Board violated
Paragraph C of the 1985 agreement, which was the sole violation alleged in the Union’s
complaint. Paragraph C states that “[slhould  the Board of Education determine additional
summer help is necessary, the Coordinator of Custodians will notify the President of Local
1042”.

The Union claims that the School Board violated this provision beginning in 1993, by
failing or refusing to meet with the Union President, as the School Board had done in the
past, and to post job openings prior to hiring summer help. In its defense, the School Board
points to the plain language of the agreement and asserts that the School Board has complied
with the agreement.

We conclude that the School Board has complied with Paragraph C. We do not read
this language to require a meeting. The provision plainly states that the School Board was
required merely to notify the Union’s President that hiring additional summer help was
determined to be necessary. In 1993, the record shows that the School Board met with
Mosby. In 1994, the School Board notified Mosby by letter of the School Board’s intention
to hire Beavers. In addition, the School Board routinely sent Mosby copies of all notices of
vacancies and correspondence regarding the hiring of bargaining unit members. Although
the School Board may have met with Mosby in the past to discuss summer help, the School
Board was not required to continue that courtesy by the terms of Paragraph C. Finally, the
hiring of Edwards and Ward constituted the hiring of workers to fill vacant positions and not
the hiring of additional summer help. Those hirings were, therefore, not covered by
Paragraph C.

As noted above, we have considered the allegation in the complaint only. At the
hearing, the Union attempted to raise an issue concerning floaters, which we do not consider
because it is outside the scope of the complaint, and, therefore, not before us.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the
complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Susan Carlson
Susan Carlson,
Alternate Board Member

6



OPINION OF CHAIRMAN LAREAU

I conclude that the August 28, 1995 agreement was a settlement agreement in lieu of
a grievance. I also conclude that there was a minor violation of item “C” of that settlement
agreement, but only with respect to the failure to notify Local President John Mosby h
advance that it would be utilizing Robin Beavers in the summer of 1994.A l t h o u g h  t h e
complaint is framed very narrowly to only allege a breach of item “C”, interpretation of item
“C” requires one to read the clause in the context of the whole agreement. Clearly the entire
agreement is structured to provide for advance notice to Mosby so that the other activities
under the agreement could take place. Notifying Mosby the same day Beavers would start,
therefore, does not comply with the notice requirement.

I would, thus, find a technical prohibited practice in the failure to comply with a
grievance settlement by this one action, but this technical violation of the Act would only be
remedied by ordering that the School Board cease and desist from failing to provide advance
notice.

s/Margaret A. Lareau 7/28/95*
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I
resigned prior to drafting of the Labor Board’s opinion, and will not be available to
review that document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 26th day
of December, 1995 to the following:

Attorney Elizabeth A. Foley
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06105-4286

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 068526001

Dr. Michael L. Muro
Assistant Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 068526001

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

John Mosby, President, Local 1042
15 Adamson  Avenue
South Norwalk, Connecticut 06854
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.

Attorney Susan Creamer
council 4, AFSCME, AFL-CIO
444 East  Main street
New Britain, Connecticut 06051

Agent
Connecticut State Board of Labor Relations
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