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DECISION AND DISMISSAL OF COMPLAINT

On September 20, 1993, Local 566 of Council 4, AFSCME, AFL-CIO (the Union or
Local 566) filed a complaint with the Connecticut State Board of Labor Relations (Labor
Board) alleging that the Hartford Board of Education (School Board) had engaged and was
engaging in practices prohibited by 0 7-470(a)(1)(2)  and (4) of the Municipal Employee Rela-
tions Act (the Act) in that the School Board “negotiated an agreement with a separate
bargaining unit (HFT) that impacts Local 566 without negotiation or agreement with Local
566”.

After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for hearings on July 25, 1994 and August 1, 1994. At that
time, the parties were provided full opportunity to adduce evidence, examine and cross-
examine witnesses, and make argument. Post-hearing briefs were filed by both parties, the
last of which was received by the Labor Board on November 2, 1994.

On the basis of the whole record before us, we make the following findings of fact
and conclusions of law, and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is a labor organization and is the exclusive collective bargaining agent
representing custodial and maintenance employees of the School Board.

3 . In or around the late spring of 1993, the School Board requested that all unions
representing its employees meet with School Board representatives to discuss possible
monetary concessions.

4 . On or about June 3, 1993, representatives of the School Board met with about 13
unions including AFSCME, Local 566. At that time, the parties met to begin discussing the
budget shortfall and possible concessions.

5. At this June 3 meeting, Deputy Superintendent Charles Senteio, explained aspects of
the financial picture and took the position that layoffs could be avoided if all the unions made
concessions to freeze their wages and benefits.

6 . Senteio specifically asked that all unions make concessions of their wage increases,
step increases or any increases in longevity for the following year, and that, if they did so,
the School Board would &y to do without layoffs. Senteio stated that there were no promises
or guarantees with respect to “no layoffs”, but he advanced the notion that there would be no
layoffs in those units that made concessions. He also told them that if a bargaining unit
made concessions, and layoffs occurred anyway in a bargaining unit in spite of the
concessions, then the concessions which that unit had made would be canceled.

7. At the June 3 meeting, the unions representing smaller bargaining units expressed
considerable reluctance to agree to concessions if the Hartford Federation of Teachers,
representing the teachers, did not do so. The unions understood that without concessions
from the teachers, the cost savings from concessions from the smaller unions would be
insufficient to avoid layoffs.

8 . The teachers unit was not scheduled to vote on the concession proposal until late August,
when the teachers prepared to return to work.

9 . At the time of these concession discussions, Local 566 was engaged in negotiations
pursuant to a wage reopener for the remaining term of the contract, and accordingly, there
was not any scheduled wage increase scheduled for Local 566 members. Therefore, the
concession discussions only expressly involved step increases and longevity adjustments.

10. Due to the fact that the Local 566 unit had many twelve-month employees, and given a
requirement of two weeks notice of layoff, it was necessary for Local 566 to advise the
School Board in late June or early July of whether it agreed to the proposed concession put
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forth by the School Board. Local 566 President Demonte brought the issue to the
membership for a vote in late June, although he posed the question for voting orally.

11. The membership of Local 566 orally voted to accept the School Board’s proposed
concessions.

12. Based on the Local 566 vote, the step increases and longevity adjustments scheduled for
July 1 did not take effect.

13. The HFT initially voted in August not to accept any concessions, but after meetings
convened by the State Commissioner of Education, the HFT and the School Board did reach
an agreement on major concessions. However, these concessions were not the equivalent to
the concessions made by the other bargaining units. Specifkally,  the concessions agreed to
did not require a freeze on step increases and longevity.

14. On September 30, 1993, Council 4, Staff Representative Charlie Lombard wrote to the
School Board as follows:

“After many conversations with the leadership of Local 566, I am requesting that the
Hartford Board of Education honor and reinstitute all provisions of the contract
between the parties regarding the longevity and step increases contained therein.

This action is a result of the Boards failure to have all bargaining units accept a wage
freeze, as proposed by the Board of Education concession package, effecting not only
Local 566, but the remaining bargaining units as well.

Although Local 566 was prepared to try to help, it was the Hartford Board of
Education who chose to treat another unit differently. Therefore, it is the intent of
this Local to continue through the arbitration process as outlined in the current
contract between the parties. ”

CONCLUSIONS OF LAW

1. The Union has failed to prove that the School Board negotiated an agreement with the
Hartford Federation of Teachers that interfered with, restrained or coerced the rights of its
bargaining unit members.

DISCUSSION

We note at the outset that there was substantial deviation between the allegations in
the complaint, the evidence presented at the hearings, and the legal theories raised in the
briefs. The complaint alleges that the School Board negotiated an agreement with a different
bargaining unit - the teachers - which impacted upon the Union without negotiations with this
unit. The opening statement of the complainant’s attorney, and the proof presented at the
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hearing, suggest that the Union was trying to show that there was no binding agreement for a
“freeze” because a condition of the agreement was not met. (i.e., the same concessions were
not agreed to by the HFT). However, counsel did not advance a legal theory as to how this
lack of agreement violated the Act, and counsel did not move to amend the complaint.
Finally, the Union’s brief raises a different theory than what was alleged in the complaint.
This theory is based upon a unilateral change theory with a fleeting reference to repudiation
of contract.

The School Board claims that the complaint governs these proceedings and that the
complainant failed to prove the wrong alleged in the complaint. Specifically, the School
Board contends that the Union did not establish that the School Board negotiated an
agreement with the teachers unit, that impacted Local 566; or that it otherwise interfered
with the employees’s rights to collectively bargain through representatives of their own
choosing, dominated and interfered with the Union; or that it refused to bargain collectively
in good faith. We agree with the School Board and dismiss the complaint.

We turn first to the procedural argument raised by the School Board. Section
7-471-63 of our regulations provides for the Labor Board to consider a variance between the
allegation in the complaint and the proof at the hearing, so long as it is not material.’ A
material variance is found where the variance prejudicially misleads any party or the Board.

We have recognized that the strict rules of pleading applicable to judicial proceedings
are not always appropriate to administrative tribunals. Davis, Administtrzfive  Law,  at 196
(3d ed. 1972); Town of Montville, Decision No. 2587 (1987). In Montville, supra  we were
faced with the question of whether the complaint adequately informed the Town of the
charges against it. Quoting from decisions of the federal courts we stated:

“‘There is no requirement that a complaint in an administrative proceeding enumerate
precisely every event to which a hearing examiner attaches significance. The purpose
of the administrative complaint is to give the responding party notice of the charges
against him.’ L. G. Bu~our  Co. v. 8’. T.C., 442 F.2d  1, 19 (7th Cir. 1971). In
reviewing decisions of the NLRB, the federal courts have stated that the National
Labor Relations Act ‘does not require the particularity of pleading of an indictment or

I Section 7-471-63 of the Regulations of State Agencies provides as follows:

(a) A variance between an allegation in a petition for an election or a pleading in a prohibited
practice proceeding and the proof shall be considered immaterial unless it prejudicially
misleads any party or the board. Where a variance is not material, the board may admit  such
proof and the facts may be found accordingly. Where a variance is material, the board may
permit an amendment at any time before the final order of the board, upon such terms as it
deems just. Any party or the board may move to conform the pleadings to the proof.

(b) The board shall disregard all defects in pleading and procedure wherever this may be done
without impairing the substantial rights of any party, if justice so requires.
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information, nor the elements of a cause like a declaration at law or a bill in equity.
All that is requisite in a valid complaint before the Board is that there be a plain
statement of the things claimed to constitute an unfair labor practice that respondent
may be put upon his defense.’ National Labor Relations Board v. piqua  Munising
Wood Products Co., 109 F.2d 552, 557 (6th Cir. 1940); American Newspaper
Publishers Ass%  v. NLRB, 193 F.2d  782, 800 (7th Cir. 1951).”

In the present case, the question for our consideration is whether the School Board
received fair notice of the claim of unilateral change and repudiation of contract and, thus,
had a meaningful opportunity to prepare its defense. As mentioned above, there is nothing
in the complaint that alleges that the School Board’s actions, by entering into an agreement
with the Union, unilaterally changed a condition of employment. Nor is there any allegation
that this agreement repudiated the contract. It is obvious that the School Board never
received notice of these changes through the pleadings. The legal theories adopted by the
Union in its brief are so divergent from what it had alleged in its complaint and offered at
the hearing and constituted a material variance that prejudicially misled the School Board in
the defense of its case. Had these legal theories been presented to this Board at the hearing,
the School Board would have had an opportunity to produce evidence and argument relative
to these claims. We conclude that the School Board had no notice of these claims and no
opportunity to present a defense. NLRB v. @alily  CA. T.V. Inc., 824 F.2d  542, 125
LRRM 3093 (1987); G. W. Galloway Co. v. NLRB, 856 F.2d  275, 129 LRRM 2370 (1988).
Furthermore, as we noted above, that although the unilateral change and repudiation theories
were discussed in the Union’s brief, no effort was made to amend the complaint. Therefore,
we dismiss the allegations of unilateral change and contract repudiation.

Turning then to the allegation raised in the complaint, we find that the Union failed to
make out its m facie case that the School Board negotiated a separate agreement with the
teachers, which interfered, restrained and coerced the Union in the exercise of its rights
under the Act.

We have stated that parties to a contract may not, by its terms, interfere with or
impair the rights of third parties who were not privies to the contract. Hamden  Board of
Education, Decision No. 2087 (1981); Regional School District #18,  Decision No. 2003
(1981); City  of Bridgeport, Decision No. 1648 (1978).

In Bridgeport, we held that an exclusive uniform clause contained in a contract
between the City and the Union representing regular police officers was void and
unenforceable as an illegal subject of bargaining when applied to special officers in a
separate bargaining unit. Our decision was based upon the fact that the special officers had a
long-standing practice of wearing uniforms identical to regular police officers and the
exclusive uniform clause had been negotiated after the practice had developed of having
special officers wear the same uniform. To have given the exclusive uniform clause its
intended effect would have nullified a statutory right of the special officers developed by past
practice.
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In the present case, there was no evidence of a contract provision in the teachers
contract with the School Board that interfered with Local 566. We also find no evidence that
there was a supplemental agreement with the teachers that interfered with Local 566. While
the Union, in its opening statement, argued that the agreement reached between the School
Board and the Union was conditioned upon the decision of the Hartford Federation of
Teachers, we do not find that the evidence supports this conclusion.2  Therefore, we dismiss
this aspect of the case.

The two other subsections of the Act the Union specifically alleged were
6 7-470(a)(2)  and (4). Subsection (2) involves employer domination and subsection (4)
involves a refusal to bargain. There were no facts presented that could reasonably be
construed to support either allegation. Accordingly, we dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member

* Chairman Margaret Lareau withdrew from this case prior to issuance.

2 Our reading of the facts is substantially different than the Union’s. We do not believe that Senteio’s
offer was conditioned upon the teacher’s unit agreeing to concessions as the Union claims. While
Senteio made it clear that all units must make concessions in order to avoid layoffs, he specifically
stated that there would be no guarantees except one. He did clearly state that if a unit made
concessions and later the School Board needed to layoff bargaining unit members, then the concessions
would be restored. If these concession agreements were all conditioned upon the teacher unit also
making concessions, there would be no layoffs and no need to make this guarantee. In addition, many
agreements were reached and ratified by the members in June, several months before the teachers
voted. If these concession agreements were conditioned upon the teachers approval, it made no sense
to seek a ratification vote from Local 566 and other bargaining units if the teacher unit had not yet
voted.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
of November, 1995 to the following:

Eddie Davis, Superintendent of Schools Jack Keavney, Personnel Director
Hartford Board of Education Hartford Board of Education
249 High Street 249 High Street
Hartford, Connecticut 06103 Hartford, Connecticut 06103

Attorney Ruben Acosta
Associate Administrator
Hartford Board of Education
249 High Street
Hartford, Connecticut 06103

Attorney Ann Bird
Assistant Corp. Counsel
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Charles E. Lombard
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06103

J. William Gagne, Jr., Esq.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Helen Apostolidis, Assistant Corporation Counsel
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Agent
Connecticut State Board of Labor Relations
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