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DECISION AND DISMISSAL OF COMPLAINT

On September 10, 1993, Local 1303-32, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the City of Torrington (the City) had committed a prohibited practice in
violation of $ 7-470(a)(4)  of the Municipal Employee Relations Act (the Act or MERA).
Specifically, the Union alleged that the City had failed to bargain in good faith by
unilaterally subcontracting certain road work in July, 1993.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on August 31, 1994. Both parties appeared, were
represented and allowed to present evidence, examine and cross-examine witnesses and make
argument. Both parties filed briefs, the last of which was received by the Labor Board on
November 4, 1994.

Based on the entire record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.



FINDINGS  OF FACT

1 . The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material hereto has represented a bargaining unit consisting of Public Works employees of
the City of Torrington.

3 . The Union and the City were parties to a collective bargaining agreement with
effective dates of July 1, 1988 through June 30, 1993.

4 . Approximately the Spring of 1993, the City undertook a reconstruction project on
Litchfield Road in Torrington. The project was colloquially called the “Hospital Hill
project”. The work on the project was performed by an outside contractor as well as
employees of the City and included refurbishing the road and the existing drainage system,
grinding the existing pavement, placement of base course and final course asphalt and
placement of curb and sidewalk.

5 . In late June or early July, 1993, Director of Public Works, Matthew Dominy
telephoned then Union President Joseph Hill. During that conversation, Dominy told Hill
that they needed to talk about the Hospital Hill project and specifically mentioned the “finish
course” paving portion of the project, which is the final layer of asphalt to be placed on a
road. Hill told Dominy that the paving work was bargaining unit work and that Hill would
contact Union representative Nicholas D’ Andrea.

6 . At the time of Dominy’s phone call to Hill, the subcontractor on the project had
already performed the “base course paving” on the street and the project was at the point
where the “finish course paving” was to be done. The finish course paving was originally
scheduled to be performed by bargaining unit employees, but Dominy wished to have it
performed by the subcontractor.

7 . Union representative D’Andrea  sent a letter to Torrington Mayor Delia Donne dated
July 26, 1993 stating in relevant part:

* * *

This letter is a formal demand by the Union to negotiate over the decision, as well as
impact, of work the City has proposed to the Union, per conversation between the
Public Works Director and the Local Union President.

* * *

8. The City did not negotiate with the Union concerning the finish course paving
involved in the Hospital Hill project.

9 . The finish course paving on the Hospital Hill project was performed by the
subcontractor on the job.
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10. In the past, subcontractors have performed finish course paving on several projects in
the City involving sewers. One previous road replacement project involved a subcontractor
who recycled the existing roadway and placed the curb and sidewalk while bargaining unit
employees paved the road.

CONCLUSIONS OF LAW

1. Prior to the Labor Board’s decision in City  of New  Britain, Decision No. 3290 (April
6, 1995),  in the absence of an adequate defense, an employer committed an illegal refusal to
bargain and, thus, a prohibited practice under the Act, when it unilaterally contracted out or
assigned to non-bargaining unit personnel work that had been performed exclusively by
bargaining unit employees.

2 . Absent exceptional circumstances, the standard enunciated in City  of New  Britain,
supm will not be applied retroactively to cases in which the action complained of occurred
prior to April 6, 1995.

3 . The City of Torrington did not breach its duty to bargain in 1993 when it used a
subcontractor to perform the finish course paving work on the Hospital Hill project.

DISCUSSION

In this case, the Union alleges that, without the bargaining required by the Act, the
City contracted out work that belonged to the bargaining unit. The Union is specifically
complaining about the “finish course paving” work performed by a subcontractor on the
Hospital Hill project in Torrington.

Prior to our decision in Ci@  of New  Britain,  SUPIYL, our case law concerning
subcontracting and transfer of bargaining unit work had developed to include a general
statement of law, which provided that, in the absence of an adequate defense, an employer
committed an illegal refusal to bargain and, thus, a prohibited practice under the Act when it
unilaterally contracted out or assigned to non-bargaining unit personnel work that had been
performed exclusivelv  by bargaining unit employees. & Middletown  Redevelopment
Agency, Decision No. 1880 (1980); C@y  of Tonington,  Decision No. 2172 (1983); Town of
East Haven, Decision No. 2020 (1981); Board of Education of the City of Hartford,
Decision No. 1938 (1980); Town of Watertown, Decision No. 25 15 (1986).

Flowing from the above statement was our so-called “shared work” doctrine, i.e.,
where work had, by practice, been shared between bargaining unit and non-bargaining unit
workers in the past, then the continued assignment of that work from unit to non-unit
individuals did not constitute a violation of the Act. Han$ord,  supm;  Town of East Haven,
supm;  Torn’ngton, supm.
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In City  of New Britain,  supm,  we were faced with a unique set of facts that required
us to exhaustively review the case law concerning the exclusivity/shared work doctrine. As a
result of our review, we adopted a revised standard for use in evaluating the unique facts in
New Britain  and placed the labor relations community on notice that we would use the
revised standard in future subcontracting/transfer of bargaining unit cases.

Under either the exclusivity/shared work doctrine or the revised standard as adopted
in New Britain,  we have recognized and continue to recognize the validity of several other
defenses to an allegation that an employer has unlawfully subcontracted or transferred
bargaining unit work. For example, contract language may entitle an employer to contract
out work without prior bargaining with the Union.

Because of the issuance of New Britain  during the pendency  of the instant matter
before the Labor Board, we must first determine whether to apply the New Britain analysis
to the facts in this matter or to evaluate the case using the former exclusivity/shared work
standard. Having reviewed the relevant law concerning retroactive application of
administrative decisions, as well as the briefs of the parties,’ and having considered the
burdens on both parties, it is our determination that the standard adopted in New Brituin
should not be applied retroactively to the facts of this case. We also note that, absent
exceptional circumstances, we will not retroactively apply the New Britain  standard to cases
in which the actions complained of predate April 6, 1995. We again emphasize, however,
that with the issuance of the New Brituin  decision, parties have been put on notice that cases
concerning actions post-dating April 6, 1995 will be evaluated using the New Britain
standard.

Turning to the facts of this case, we find that the work in dispute is shared work and
that the City, therefore, did not violate the Act when it had such work performed by the
subcontractor on the Hospital Hill project. In this regard, the evidence showed that paving
work has been performed in the past by both the bargaining unit and non-bargaining unit
personnel. The City introduced two previous contracts showing that subcontractors
performed finish course paving on sewer projects. Additionally, the Public Works Director
testified that at least three other sewer projects involved paving work performed by
subcontractors. At the same time, at least one other road project involved paving performed
by the bargaining unit. These facts show that paving work has traditionally been shared
between bargaining unit and non-bargaining unit personnel.

We do not find persuasive the fact that the instant case involves a road project while
the examples cited by the City involved sewer work. We will not “micro-divide” the work
into differing categories of public works projects involving paving. The correct definition of

I Due to the issuance of New Britain, the Labor Board requested supplemental briefs from the parties
concerning the issue of retroactive application of that decision. Both parties filed supplemental briefs,
the last of which was received by the Labor Board on July 10, 1995.
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the work in question is roadway paving, which has clearly been established in this matter as
shared. &g Metmpolitan  Disttict  Commission, Decision No. 3116 (1993).

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the
complaint filed  herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member
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OPINION OF CHAIRMAN LAREAIJ

Applying the standard concerning exclusivity and shared work which existed prior to
CBy  of New Britain, Decision No. 3290 (1995),  I conclude that the City did not breach its
duty to bargain by contracting out the paving on “Hospital Hill”. The evidence established
that paving has been contracted out on numerous occasions, so that this was not exclusive
bargaining unit work. The complaint should be dismissed.

Generally, I would not apply the New Britain  analysis retroactively to events that
preceded the issuance of that decision, although I leave room for the possibility that there
might be some exceptional circumstances where retroactive application was appropriate.
This case does not present such exceptional circumstances. I base my conclusion on
fundamental principles of fairness, and several component considerations, including
especially reliance on our prior doctrine, the nature of the change in doctrine, and the
statutory interest in stability in collective bargaining relationships. While our discussion in
New Britain  makes it clear that there have been problems with the consistency of application
and distortions within that doctrine and that there were fact patterns not previously dealt
with, I believe that there were general principles of the “exclusivity/shared work” doctrine on
which the community has reasonably relied and on which they have based their conduct.*

s/Margaret  A, Lareau 7130195
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusions. I
resigned prior to the drafting of the Board’s opinion, and I will not be available to
review that document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day
of October, 1995 to the following:

Attorney Victor M. Muschell
Muschell, Phalen & Simon&i
104  Church Street
Torrington, Connecticut 06790-5286

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Delia R. Donne, Mayor
City of Torrington
Municipal Building, 140 Main Street
Torrington, Connecticut 06790

Tom Gritt, Personnel Director
City of Torrington
Municipal Building, 140 Main St.
Torrington, Connecticut 06790

Nicholas D’ Andrea
Staff Representative
Council 4, APSCME
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, APSCME,  AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

)!I
Connecticut State Board of Labor Relations
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