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DECISION AND ORDER

On January 31, 1991, Local 1303-50  of Council 4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the Naugatuck Board of Education (the School Board) had
engaged in practices prohibited by $0 7-470-(a)(4)  and 7-470(a)(6)  of the Municipal
Employee Relations Act (the Act or MERA). Specifically, the Union alleged that
since approximately January 25, 1991 the School Board has assigned the bargaining
unit work of the Plant Engineer to a non-bargaining unit person.

After the requisite preliminary administrative steps had been taken, the
matter was brought before the Board for a hearing on August 18, 1993. Both
parties appeared, were represented by counsel, and were given full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument. The
parties filed briefs, the last of which was received by the Labor Board on November
23, 1993.



On the basis of the whole record before us, we make the following findings
of fact, conclusions of law, and order.

FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . The Union is the exclusive statutory bargaining representative for a unit of
maintenance and custodial employees of the School Board. The unit includes the job
classification of Plant Engineer.

4 . The School Board and the Union were parties to a collective bargaining
agreement at the time of the hearing in this matter.

5 . Prior to September 1990, the School Board employed Adam Serbowitz as the
Plant Engineer at Naugatuck High School.

6 . Serbowitz’s duties included daily repairs and maintenance of the electrical,
plumbing, and heating, ventilating and air conditioning (HVAC) systems; carpentry
work; repairs and maintenance of the floors, lockers, drams, joints, and the
mechanical work on the pool. Serbowitz spent 100 percent of his time doing “hands
on” maintenance work.

7 . At all times material to this proceeding, the School Board has employed
Anthony D’Averso as the Maintenance Foreman at Naugatuck High School, whose
duties include supervising the Plant Engineer. Prior to September 1990, D’Averso
supervised approximately 17 employees. The position of maintenance foreman is
not in the bargaining unit. (Ex. 2, 9)

8. Prior to September 1990, D’Averso sporadically performed some of the
duties routinely performed by the Plant Engineer in the following situations: a) to
demonstrate Serbowitz’s duties to Serbowitz; b) to cover for Serbowitz when he was
on vacation or out of work for other reasons; c) when there was an emergency or
Serbowitz needed extra help.

9 . Prior to September 1990, when the Plant Engineer was busy with other duties
or special skills were needed, the following work was intermittently contracted out
to personnel outside the bargaining unit: major repairs on the boilers; some re-
roofing, certain electrical work, HVAC, plumbing jobs, and some painting.
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10. In September 1990, Serbowitz injured his back while performing his job and
was out of work until his retirement sometime prior to the date of the hearing in this
matter.

11. As of the time of the hearing herein, the position of Plant Engineer had not
been filled since Serbowitz stopped working in September 1990.

12. Since September 1990, D’Averso has performed the majority of the daily
work that had been performed by the Plant Engineer prior to September 1990.
Since September 1990, D’Averso spends approximately 75 percent of his time on
“hands on” maintenance work and 25 percent of his time supervising. Prior to
September 1990, these percentages were reversed.

13. Since September 1990, some of the work once performed by the Plant
Engineer has been contracted out to independent contractors.

14. In early 1992, the School Board created and filled the system-wide position
of Electrician. The Electrician performs some of the electrical work at Naugatuck
High School that was performed by the Plant Engineer prior to September 1990.
D’Averso still does some electrical work when the Electrician is unavailable and in
emergencies. The job classification of Electrician is included in the custodial and
maintenance bargaining unit that includes the Plant Engineer.

15. The School Board did not negotiate with the Union about D’Averso’s
performance of the Plant Engineer’s daily duties after September 1990.

16. Approximately three weeks prior to the hearing in this matter, the School
Board offered to transfer D’Averso’s position from the supervisory bargaining unit
into the custodial and maintenance bargaining unit. The Union responded that such
a transfer could not occur under the existing bargaining agreement.

CONCLUSIONS OF LAW

1 . Prior to the Labor Board’s decision in City of New Britain,  Decision No.
3290 (April 6, 1995),  in the absence of an adequate defense, an employer committed
an illegal refusal to bargain and a prohibited practice under the Act when it
unilaterally transferred to non-bargaining unit personnel work that had been
performed exclusively by bargaining unit employees in the past.
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2 . Absent exceptional circumstances, the standard enunciated in City o$  New
Britain, Decision No. 3290 (1995) will not be applied retroactively to cases in
which the action complained of occurred prior to April 6, 1995.

3. The School Board breached its duty to bargain in good faith by unilaterally
assigning to a non-bargaining unit employee, the Maintenance Foreman, the daily
work previously performed by the Plant Engineer.

DISCUSSION

The issue before us is whether the School Board violated the Act by having
the Maintenance Foreman perform the daily work historically done by the Plant
Engineer after the Plant Engineer stopped working in September 1990.’

Prior to our decision in City of New Britain, Decision No. 3290 (April 6,
1995),  our case law concerning subcontracting and transfer of bargaining unit work
had developed to include a general statement of law that provided that, in the
absence of an adequate defense, an employer committed an illegal refusal to bargain
and, thus, a prohibited practice under the Act when it unilaterally contracted out and
assigned to non-bargaining unit personnel work that had been performed exclusively
by bargaining unit employees. See Middletown  Redevelopment Agency, Decision
No. 1880 (1980); City of Torrington, Decision No. 2172 (1983); Town of East
Haven, Decision No. 2020 (1981); Board of Education of City of Hartford,
Decision No. 1938 (1980); City of Watertown, Decision No. 2515 (1986).

Flowing from the above statement was our so-called shared work doctrine
that held that where work had, by practice, been shared between bargaining unit and
non-bargaining unit workers in the past, then the continued assignment of that work
from unit to non-unit individuals did not constitute a violation of the Act. Hartford,
supra; City of East Haven, supra; Torn’ngton,  supra.

In City of New Britain, supra, we were faced with a unique set of facts that
required us to exhaustively review the case law concerning the exclusivity/shared
work doctrine. As a result of our review, we adopted a revised standard for use in
evaluating the unique facts in New Britain and placed the labor relations community
on notice that we would use the revised standard in future subcontracting/transfer of
bargaining unit work cases.

I Although the records contain some testimony regarding the Employer’s use of subcontractors to
perform some of the duties in question, this action has not been alleged as a violation of the Act.
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Under either the exclusivity/shared work doctrine or the revised standard as
adopted in New Britain, we have recognized, and continue to recognize, the validity
of several other defenses to an allegation that an employer has unlawfully
subcontracted or transferred bargaining unit work. For example, contract language
may entitle an employer to contract out work without bargaining with the Union.

Because of the issuance of New Britain during the pendency  of the instant
matter before the Labor Board, we must first determine whether to apply the New
Britain analysis to the facts in this matter or to evaluate the case using the former
exclusivity/shared work standard. Having reviewed the relevant law concerning
retroactive application of administrative decisions, as well as the briefs of the
parties,* and having considered the burdens on both parties, it is our determination
that the standard adopted in New Britain  should not be applied retroactively to the
facts of this case. We also note that, absent exceptional circumstances, we will not
retroactively apply the New Britain standard to cases in which the actions
complained of pre-date April 6, 1995. We again emphasize, however, that, with the
issuance of New Britain, parties have been put on notice that cases concerning
actions post-dating April 6, 1995 will be evaluated using the New Britain standard.

Having determined that the exclusivity/shared work doctrine will be used to
evaluate this case, we turn to the facts in this matter.

The Union’s position is that the work of the Plant Engineer is bargaining unit
work that has admittedly, unilaterally been assigned to the non-bargaining unit
position of Maintenance Foreman since Serbowitz’s departure in September, 1990.
As such, the Union claims that there is a clear violation of the Act.

The School Board defends its actions by arguing that the Plant Engineer’s
duties were historically shared both with employees of the School Board, who are
not members of the bargaining unit, and with outside contractors. As such the
Employer argues that it had no obligation to bargain with the Union when D’Averso
assumed the bulk of Serbowitz’s duties after September, 1990. In this case, we
agree with the Union.

The evidence demonstrates that, prior to 1990 the Maintenance Foreman
irregularly performed some of the duties of the Plant Engineer during finite periods
of time caused by Serbowitz’s absence from work or by other emergencies. Also,
the record shows that the kind of jobs contracted out were of the sort that required
special skills or were large in scope.

This kind of ad hoc assistance and project subcontracting does not constitute
sharing such as to defeat the claim that the daily work of Serbowitz was exclusively

2 Due to the issuance of New  Britain, the Labor Board requested supplemental briefs from the parties
concerning the issue of retroactive application of that decision. Both parties filed supplemental briefs,
the last of which was received by the Labor Board on June 26, 1995.
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bargaining unit work. In this regard, the temporary and sporadic assistance by a
supervisor during emergencies and other special circumstances does not lay the
foundation to establish a shared work defense. Nor does the subcontracting of
special projects requiring additional skills. &g Metropolitan District Commission,
Decision No. 3116 (1993).

Indeed, if the School Board’s argument was adopted, the “shared work”
defense would swallow most of the rule requiring bargaining over unilateral
transfers of bargaining unit work. Employers could routinely subsume former
bargaining unit work under supervisors’ positions on the grounds that supervisors
“covered for” employees in a pinch or during vacations. This kind of wholesale
transfer of bargaining unit work is the kind of action requiring bargaining.

In this case, the record is clear that after September, 1990, D’Averso
assumed nearly all Serbowitz’s daily duties and continued performing such duties
even up until the hearing in this matter. This seemingly permanent and nearly total
assumption of the duties previously performed by Serbowitz requires bargaining. We
find of no consequence the fact that, three weeks prior to the hearing in this matter,
the Town offered to place in the custodial unit the position of maintenance foreman.
That action does not negate the fact that for nearly three years D’Averso, as non-
bargaining unit personnel performed nearly all the duties of a bargaining unit
position. The difference between this situation and the former situation in which
D’Averso merely helped out under special circumstances is quite clear.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the Naugatuck Board of Education shall:

I. Cease and desist from having the Maintenance Foreman or any other non-
bargaining unit personnel perform the daily duties previously performed by the Plant
Engineer;

II. Take the following affirmative steps which the Board finds will effectuate the
purposes of the Act:

a. To the same extent as existed prior to September 1990, assign the daily
duties previously performed by the Plant Engineer to a position within the
bargaining unit.

b. Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees of the
bargaining unit customarily assemble, a copy of this Decision and Order in its
entirety.
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c . Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within
thirty (30) days of the receipt of this Decision and Order of the steps taken by the
Naugatuck Board of Education to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia  C. Moran
Antonia C. Moran,
Acting Chairman

s/John Britain
John Britain,
Alternate Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this
5th day of October, 1995 to the following:

Attorney Loren Lettick
1062 Barnes Road, Suite 307
Wallingford, Connecticut 06492-4543

RRR

Dr. Alice L. Tufts
Superintendent of Schools
Naugatuck Board of Education
380 Church Street
Naugatuck, Connecticut 06770

Nicholas D’Andrea, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Atty. J. William Gagne, Jr.
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

RRR

Attorney Victor Schoen
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06105

Attorney Susan Creamer
444 East Main Street
New Britain, Connecticut 06051

/  ,/

&$&,q

r

John W. Kingston -,
Agent
Connecticut State Board of Labor Relations


