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DECISION AND DISMISSAL OF OBJECTIONS AND CERTIFICATION

PROCEDURAL BACKGROUND

On January 31, 1995, Local 1303, Council 4, AFSCME, AFL-CIO (Local 1303) filed
with the Connecticut State Board of Labor Relations (the Labor Board) a petition seeking
certification as the exclusive bargaining representative of all water pollution control service
and maintenance employees of the City of Bridgeport Water Pollution Control Authority
(WPCA). The employees whom Local 1303 seeks to represent are currently represented by
the Brotherhood of Municipal Workers (BMW).



Based on an administrative investigation and pursuant to his statutory authority and
the Regulations of State Agencies, on March 8, 1995, the Labor Board’s Agent directed an
election in the petitioned-for unit to determine whether the employees desired to be
represented by Local 1303 or BMW or no union.

On March 21, 1995, BMW filed a brief in objection to the direction of election. In
its brief, BMW claimed that a “contract bar” exists to the filing of the instant petition.

The election was held on April 3, 1995 and a Report Upon Secret Ballot
issued finding that 43 ballots were cast; 5 ballots were challenged, 25 were cast in favor of
Local 1303 and 13 in favor of BMW. The challenged ballots are not determinative of this
election.

The BMW’s objections came before the 33oard  for a hearing on May 30, 1995 at
which time both unions appeared and were given the opportunity to address the issues.’
Both parties filed post-hearing briefs, the last of which was received by the Labor Board on
July 17, 1995.

At the hearing, BMW and Local 1303 stipulated to the following facts. The City of
Bridgeport is a municipal employer and both unions are employee organizations within the
meaning of MERA. In or about January, 1991, BMW and the City began negotiations for a
successor contract to the July 1, 1989 - June 30, 1991 agreement. The parties were unable
to reach agreement and the unresolved issues were submitted to binding interest arbitration.
On February 24, 1993, the binding interest arbitration panel issued its award. The term of
the agreement issued by the arbitration panel was July 1, 1991 through June 30, 1993. On
or about March 17, 1993, BMW moved in Superior Court of the State of Connecticut to
vacate the binding interest arbitration award referred to above. As of the time of the hearing
in this matter before the Labor Board, no decision concerning BMW’s attempt to vacate the
award had been issued by the Superior Court. Additionally, in July, 1993 the State Board of
Mediation and Arbitration imposed further binding arbitration on the parks  and has
appointed a new arbitration panel for the purpose of arbitrating a contract between BMW and
the City.2

I The City of Bridgeport was not present  at the hearing and indicated through the Board’s adminiskative
offices that it had no desire to participate.

2 It is not clear from the record whether the new arbitration panel has been  appointed for the purpose  of
arbitrating a -r to the 1991-1993 contract or to arbitrate a-r to the 1989-1991 con&act  in
the event the Superior Court vacates the original arbitration award. The arbitration has been held in
abeyance pending the outcome of the Superior Court case.
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The record also contains a reference to some further “attempts” by the City and
BMW to settle the issues involved with the contract, which efforts have not succeeded. At
the time of the hearing, no negotiations were ongoing between the City and BMW.

DISCUSSION

The instant matter presents a unique set of circumstances. The central issue for us to
resolve is whether Local 1303’s petition is untimely because it falls within the term of a
contract and is, thus, barred by what is commonly known as the “contract bar doctrine”.
BMW’s primary claim is that a contract remains in effect by operation of law and, therefore,
the instant petition is untimely. Local 1303 urges us to find  that no contract bar exists
because the employees in this unit have not had a “window” within which to vote on their
bargaining representative for at least several years and asks us to adopt the NLRB “three
year rule” concerning contract bar, as discussed below.

In considering the timeliness of petitions, we often face the competing considerations
presented, on the one hand, by the need for stability in labor relations and, on the other, by
the right of employees to choose their bargaining representative or to choose no bargaining
representative. Around these competing considerations, several rules have developed
concerning the time in which representation petitions will be considered timely. We have
previously discussed extensively the doctrines of “election bar” and “certification bar”. &
C%y of Norwich, Decision No. 3223 (1994) (thorough discussion of the relevant case law
and statutory and regulatory sections dealing with these issues).

The instant matter concerns the corollary doctrine of “contract bar”. Section 7-471(l)
of the Act states in relevant part: “No election shall be directed by the board during the
term of a written collective bargaining agreement, except for good cause.” However,
recognizing that employees must be allowed certain times to express their wishes concerning
their bargaining representation, we have always provided for a “window period” during the
term of the collective bargaining agreement in which a petition may be filed and an election
conducted. This window period has always been placed at a point in the term of the
collective bargaining agreement where it will not cause any more disruption to the bargaining
process than is necessary. Prior to a change in our regulations in 1993, the window period
was usually defined  as the 30 day period starting with the date the incumbent union notified
the employer that it wished to begin negotiating a successor contract. &g Woodstock Board
of Education, Decision No. 1992 (1981). In 1993, our regulations were amended to reflect
that a petition is timely if filed during the period between 150 and 180 days prior to the
expiration of the current collective bargaining agreement.3  The purpose of the window

3 Section 7-471-8(b) of the Regulations of Connecticut State Agencies states:  “a petition will be
considered timely if it is filed between 180 and 150 days prior to the expiration of the collective
bargaining agreement covering the employees who are the subject of the petition. The Board may
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period is apparent and well-established: it serves the dual purposes of allowing employees
the opportunity to express their choice of representative, but limits the disruption that such a
change can bring by only allowing a petition to be filed during a finite period of time near
the end of a contract. Unless the petition is filed at the appropriate time, the contract will
serve as a bar to the petition.

The National Labor Relations Board has a substantially similar rule. In this regard,
the NLRB considers a petition to be considered timely only if it is filed between 90 and 60
days prior to the expiration of the contract.4 However, the NLRB has also developed what
is commonly know as the “three year rule”. Under this rule, a contract in excess of a three
year term cannot bar a representation petition filed  after the first three years of the contract.
Geneml  &Me  Corp., 139 NLRB No. 111,51  LRRM  1445 (1962). The three year period is
considered to be a “reasonable period of time” within which labor stability should be
protected. We have never explicitly adopted this three year rule.

Against this backdrop, we must now decide whether a petition filed by Local 1303 in
January, 1995 is timely. To make our determination, it is necessary to examine the unique
circumstances of this case. Here, BMW and the City entered into binding arbitration for a
successor to the 1989-1991 agreement. Pursuant to the statutory sections concerning binding
arbitration for municipal employees (Conn. Gen. Stat. 5 7-473a et seq.), the arbitration panel
issued an award for the successor agreement on February 24, 1993. The term of that
successor agreement was July 1, 1991 through June 30, 1993. Subsequently, BMW filed a
motion to vacate the award in Connecticut Superior Court pursuant to Conn. Gen. Stat.
0 52-418. At the time of the instant Labor Board hearing no decision had been rendered by
the Superior Court. Also, the City and BMW had made some “attempts” to resolve the
issues but to no avail. At the time of the hearing, no actual negotiations were ongoing.

Based on the above sequence of events, the City and BMW have been operating under
the terms of the 1989-1991 contract during the entire period. This reliance on the old
contract is the result of Conn. Gen. Stat. 5 7-475, which states in relevant part: “In the
event an agreement expires before a new agreement has been approved by the municipal
employer and the employee organization, the terms of the expired agreement shall remain in
effect until such time as a new agreement is reached and approved in accordance with
section 7-474. ”

Taken together, the above events result in a unique situation for the employees in this
bargaining unit. The last time the employees enjoyed a clear window period was late 1990

consider petitions filed at other times if compelling reasons are shown for deviation from the foregoing
regulation. ”

4 This period is slightly different under the NLRB for the health care industry.
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or early 199Ls  Had the arbitration award issued in 1993 and not been challenged by BMW,
the employees would have enjoyed another window period at approximately the same time
(based on the expiration date of June 30, 1993 as awarded by the arbitrators). However,
because the BMW filed a motion to vacate the award, the window period did not definitely
open and the City and the BMW continue to adhere to the provisions of the 1989-1991
contract, which is technically still in effect due to Conn. Gen. Stat. 5 7-475 as quoted above.
In sum, the employees in this unit have not had a clear time in which to exercise their right
to choose a bargaining representative for at least four years.

Having had the opportunity to review this case, which presents many of the curious
aspects of public sector collective bargaining in the context of a “contract bar” claim, we
believe this petition is timely and we also now adopt the three year rule of the National
Labor Relations Board.

First, we believe that Conn. Gen. Stat. 6 7-471(l)  gives us discretion to grant the
petition without specifically adopting the three year rule. In this regard, the statute states in
relevant part: “. . . No election shall be directed by the board during the term of a written
collective bargaining agreement, except for good cause . . . .”  This Board has previously
recognized its considerable latitude in analyzing “good cause” in a contract bar situation.
& West Hartford Bead  of Education, Decision No. 1183 (1973); C@y of Shelton,
Decision No. 1065 (1972). While no precise definition of good cause exists, we believe the
circumstances of this case support a finding of good cause so as to allow the employees in
this unit the freedom to choose or change their bargaining representative at the present time.
We are particularly swayed by the fact that it has been at least four years since the
employees had a clear window period within which to file a petition and also by the fact that
there is no definite end in sight to the current unsettled situation. If we do not allow these
employees the opportunity to express their desires at this time, it could be several more years
before a clear window period opens. We believe that to deny to the employees, at this time,
the ability to vote on a bargaining representative would be contrary to the spirit and purpose
of the Act. As such, we find that, even assuming a valid contract exists, there is good cause
to allow the petition at this time.

We also believe that adoption of the three year rule as expressed by the NLRB is in
order. As discussed above, the three year rule provides for a reasonable period of time in
which an incumbent union and an employer can enjoy a collective bargaining relationship
without the pressures of an emotionally taxing and disruptive organizing campaign.
However, the rule prevents a contract from indefinitely denying to employees the freedom to
change or choose a bargaining representative. Thus, we believe the three year rule serves
the same basic and legitimate purpose in public sector collective bargaining that it does in the
private s&or  under Federal law.

5 At that time, the regulations concerning the exact time frame  for the window period were not in effect.
Therefore, the window period would have been established under the former, less clear rule as
discussed previously in this decision.
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In opposition to the three  year rule, BMW raises several arguments, which we now
address. First, BMW claims that the three year rule has no place in Connecticut public
sector collective bargaining because contracts under MERA remain in effect after their
expiration by operation of law. However, it is precisely this part of the statute that assists us
in determining that the three year rule should be adopted. The facts in the instant case most
dramatically reveal the need for the rule under our statutory scheme. In this matter, there is
no new collective bargaining agreement in effect, no substantive bargaining is taking place,
no arbitration proceedings are ongoing and no firm time frame can be established within
which the employees may expect a decision about their future benefits. Further, the
employees are working under the terms of a contract that technically expired more than four
years ago. In these circumstances, there is shown a definite need to establish a time in
which employees may exercise their self-determination rights. Without the rule, employees
may find themselves, in much the same manner as this bargaining unit does, in limbo for
several years without a method of invoking their right to change bargaining representative.
This result is contrary to the spirit of MERA, which ensures employees the right to bargain
collectively with a representative of their own choosing. The purpose behind the three year
rule retains validity within the public sector collective bargaining scheme in this ~tate.~

BMW also argues that the Board should not order any election while the Superior
Court action is pending. Essentially, BMW is asking us to indefinitely extend the contract
bar period without any indication when the employees may have another chance to vote. We
believe such an indefinite extension is unreasonable and contrary to the purpose of the Act in
light of the undisputed right of employees to periodically vote on their bargaining
representative.

BMW further argues that the Agent, in ordering the election, relied on State Labor
Board cases that do not support the order and also ignored the relevant arguments of BMW.
In particular, BMW takes issue with the Agent’s reliance on Town of Westport,  Decision
No. 1812 (1979). BMW’s primary argument with the Westpott  case is that in that case there
was no binding arbitration process invoked nor was there a pending court action. We do not
believe that the Westport  case impacts the instant matter in any way except that Westport
reiterates the need to balance the competing considerations of stability in labor relations and
the employees’ right to self-determination.

6 It must be stressed that the three year contract bar rule does not contradict the statutory section which
mandate9  that expired contracts retain validity until a new contract is made. The rule simply provides
that after  three yews employees are allowed to vote on their choice of bargaining representrrtive,  if they
so desire. The ride  doea  not operate much differently than, for example, the “premahu-e  extension”
doctrine recognized by this Board which provides that where a contract is prematurely extended (i.e.,
before the normal window period opens) the new contract will not bar a petition filed by employees
during the normal window period. & Wwon  Public SCIW&,  Decision No. 2104 (1981). The rules
simply “level the field” so that employees are allowed the legitimate right to choose their bargaining
representative.
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BMW also cites several other cases in which the Labor Board did not order elections,
as support for its position that an election should not be ordered here. We do not believe the
cited cases aid BMW’s position. In C%y  of Shelton, Decision No. 1065 (1972),  the Board
refused to order an election in a contract bar situation because it found that “good cause” did
not exist to override the statutory restriction. In that case, the parties’ bargaining had been
thwarted by a Federal wage and price freeze during which everyone’s hands were tied.
Under those circumstances, the Board declined to grant the petition. We do not think the
facts of the instant matter are comparable to the facts in Shelton.

BMW also cites Qy  of Non&h,  Decision No. 804 (1968) for the assertion that this
Board has said that when a contract is in arbitration, it is protected by the bar rule. Without
addressing each unique fact in Nor&h,  which distinguishes it from the present matter, it is
sufficient to note that here, there is no ongoing arbitration and there is no ongoing
negotiation. Indeed, there is nothing but limbo in this matter. The fact that the Superior
Court decision might ultimately decide the next step does not negate the other facts in this
case which require us to find that the petition is timely.’

Likewise, we believe Woodbury  Board of Education, Decision No. 1569 (1977) and
West Hartford Board of Education, Decision No. 1183 (1973) do not assist BMW’s
arguments. Portland Board of Education, Decision No. 1670 (1978),  also cited by BMW,
is irrelevant to any issues before the Board in this matter.

Finally, BMW argues that constitutional issues concerning the State Board of
Mediation and Arbitration’s handling of the arbitration hearing prevent the Labor Board from
acting on the petition. We cannot comment on constitutional questions concerning the
procedures of the Board of Mediation and Arbitration. Inasmuch as there is absolutely no
indication on this record of any procedural error that might impact our decision, we do not
address any claimed constitutional issues.

ORDER

Now, therefore, by virtue of the power vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
objections filed herein be and the same hereby are DISMISSED; and it is

CERTIFIED that Local 1303, Council 4, AFSCME, AFL-CIO has been selected as
the exclusive representative for purposes of collective bargaining by all water pollution

I We also note that Norwich was decided seven years prior to the passage of the mandatory interest
arbitration statute in Connecticut.
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control service and maintenance employees of the City of Bridgeport/WPCA  and that saidcontrol service and maintenance employees of the City of Bridgeport/WPCA  and that said
Local 1303, Council 4, AFSCME, AFL-CIO is the exclusive representative of all saidLocal 1303, Council 4, AFSCME, AFL-CIO is the exclusive representative of all said
employees for the purposes of collective bargaining in respect to wages, hours and otheremployees for the purposes of collective bargaining in respect to wages, hours and other
terms and conditions of employment.terms and conditions of employment.

CONNECTICUT STATE BOARD OF LABOR RELATIONSCONNECTICUT STATE BOARD OF LABOR RELATIONS

.
s/Antoma  C. Moran

Antonia C. Moran,
Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 21st day
of September, 1995 to the following:

Attorney J. William Gagne, Jr.
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Stanley Kriviclg
Brotherhood of Municipal Employees
127 Remington Street
Bridgeport, Connecticut  06610

Joseph P. Ganim, Mayor
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, COMCCtiCUt  06604

H. James Haselkamp, Director of
Labor Relations/Grants Personnel
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

i

Lawrence Osborne, Labor Relations Officer
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

David Cooper, Staff Rep.
Council 4, APSCME
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, APSCME
444 East Main street
New Britain, Connecticut 06051

IJohn W. Kingston
Y

Agent, Connecticut State Board of Labor Relations
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