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DECISION AND DISMISSAL OF COMPLAINTS

On July 31, 1991, Local 1303-40,  Council 4, AFSCME, AFL-CIO (the Union) filed
a complaint with the Connecticut State Board of Labor Relations (the Labor Board) in Case
No. MPP-13,978, alleging that the Town of Wethersfield (the Town) had violated
fi  7-470(a)(4)  of the Municipal Employee Relations Act (the Act). Specifically, the complaint
alleged that the Town had unilaterally transferred recycling. work out of the bargaining unit.

On December 15, 1992, the Union filed another complaint with the Labor Board in
Case No. MPP- 15,162 also alleging a violation of $ 7:470(a)(4)  in the unilateral transfer of
leaf collection work to non-bargaining unit individuals.

After  the requisite preliminary administrative steps had been taken, these matters were
scheduled jointly for hearing. The parties appeared before the Labor Board for hearings on
July 9, 1993 and September 2, 1993. Roth parties appeared and were given full opportunity
to adduce evidence, examine and cross-examine witnesses, and make argument. Roth parties
filed briefs, the last of which was received by the Labor Board on November 24, 1993.



Rased  upon the entire record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaints.

GS OF FACT

1 . The Town is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and for many
years has represented a diverse unit of blue and white collar employees of the Town of
Wethersfield. Neither seasonal employees nor those part-time employees working less than
20 hours per week, are included in the unit. z

3 . The parties’ collective bargaining agreement, which was in effect at the time of the
events herein was for the term July 1, 1989 - June 30, 1993.

Comolaint in Case No. MPP-15.162 involving leaf collection

4 . For approximately ten years prior to 1992, the Town conducted a fall leaf collection
service utilizing crews made up of both bargaining unit employees and non-bargaining unit
seasonal employees. Residents would rake their leaves to curbside to be collected.
Two-person crews were, necessary to perform the leaf pickup work, and were made up of a
truck driver (a bargaining unit Maintainer II), and a worker (either a unit Maintainer I or a
non-unit seasonal laborer) who directed a vacuum hose into the leaf piles. The vacuum
deposited the leaves into the Town truck, which then hauled them to a stockpile area. There,
the Maintainer I or the seasonal laborer opened the payload door on the truck, the driver
dumped the leaves, and the Maintainer I or seasonal laborer shut the payload door. The
Maintainer I and seasonal laborers did not drive the truck, which requires a Class 2 license.

5 . In years prior to 1992, a total crew of about 15 employees has performed this leaf
collection function each fall. Of these 15 employees two to seven have been seasonal, non-
unit employees.

6 . Prior to 1992, the unit employees worked five days a week during the leaf collection
period and also worked some overtime hours. Over the period from 1988-1991,  $41,000 in
overtime was paid to bargaining unit employees for leaf collection.

- 7 . The budget for 1992 eliminated expenditures for seasonal employees.

8. In the fall of 1992, the leaf collection service was conducted, but no seasonal
employees were used. Most of the leaf collection work was performed by two-person crews
made up of all unit employees, i.e., a Maintainer II operating the truck and a Maintainer I
moving the vacuum hose back and forth. However, two outside sources of leaf collection
were also used, prompting the instant complaint. Namely, $3000 worth of services was
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performed by Wethersfield Sweeping and one day’s worth of services was provided by the
Town of Newington.

9. Wethersfield Sweeping was hired as an outside contractor. It operated by having a
payloader push leaves along the curbs to a stationary truck which had a powerful vacuum.
The truck was owned and operated by Wethersfield Sweeping. The truck driver directed the
leaves into the vacuum. Wethersfield Sweeping then delivered the leaves to the Town of
Wethersfield’s stockpile.

10. One day’s work was performed by the Town of Newington, which used the Town of
Newington’s loader to scoop up leaves, place them into a Town of Newington truck, and
deliver the leaves to the Town of Wethersfield’s stockpile. The record did not reflect )‘.
whether the Newington services were paid or volunteer.

11. The Town of Wethersfield decided to utilize Wethersfield Sweeping and the Town of
Newington because: 1) the Town was well behind schedule in collecting leaves; 2) Town
crews were occupied by the sheer volume of work and the existence of other priority work;
3) the’Town  wanted to remove the leaves as soon as possible because a snowstorm was
forecast; and 4) the leaves that were on the road were badly mutilated and as such they
would be picked up better by the Wethersfield Sweeping vacuum, which was 2-3 times as
strong as the Town’s vacuum.

12. Neither an outside contractor nor another town has helped with the leaf collection in
past years. The truck used by Wethersfield Sweeping has been used to perform catch basin
cleaning in past years. Other street-related functions have been contracted out in the past,
namely catch basin cleaning, snow removal, and street sweeping.

13. Unit employees received no overtime for leaf collection in 1992.

14. The Collective Bargaining Agreement contains the following provisions concerning
overtime:

4.1 Overtime Pav

Employees working overtime shall be paid at the rate of one and
one-half (1 l/2)  times their equivalent normal hourly rate in
accordance with law. The Town shall determine when overtime
shall be worked and all overtime must be specifically approved
in advance by the Town Manager or his/he [sic] representative.
An employee shall be eligible for overtime after working eight
(8) hours in any work day or beyond forty (40) hours in any
work week. Employees who work Sundays or holidays will be
paid two (2) times their normal hourly rate plus holiday pay if
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eligible under Section 4.6. There shall be no duplicate payment
of overtime.

4.2 Overtime Schedule

Full-time employees shall be given preference on all overtime
assignments. All overtime work shall be performed by
employees within the division. If additional help is needed for
overtime work, other employees in other divisions will be given
the next opportunity for such assignments. If an employee,
regularly assigned to a division in which the overtime occurs, is
offered overtime work and does not avail him/herself of the
opportunity to work, an appropriate charge shall be placed
against -his/her service record. To the extent possible, overtime
shall be distributed equally among employees regularly assigned
to the division in which the overtime work occurred. As used
in this Section, division refers to employees assigned to the
Division of Physical Services.

The Town shall have the right to require emergency overtime
work, whenever in the opinion of the Town Manager, the public
health or safety is in jeopardy. Employees regularly assigned to
the division in which the overtime occurs may be ordered in for
emergency work only after efforts to secure voluntary overtime
fail and in inverse order of seniority among qualified employees.

15. The Town did not notify the Union in advance that it was going to utilize the services
of Wethersfield Sweeping or Newington in 1992, nor did the Town offer or agree to bargain
about the matter.

16. The Union learned about the use of Wethersfield Sweeping and Newington by
observing it. When local union officers relayed the information to Council 4 Staff
Representative Jeffrey Mockler, Mockler called the Town Manager, asked to talk about the
matter, and was told by the Town Manager the Town felt it had the right to do this. The
Union did not submit a written request to bargain.

The Complaint in Case No, MPP 13.978 (Recvclinel

17. For a number of years, prior to the late 1980’s,  the Town conducted recycling of
various materials that might otherwise have been disposed of as part of the ordinary trash.
Residents brought these materials to the Town’s “recycling center” where the residents
deposited them in bins. Bargaining unit employees did not staff the recycling center on a
regular basis, but did perform certain limited functions there as outlined in Findings of
Fact #19  and #20.
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18. In the late 1980’s,  partly in response to new State statutes concerning recycling, the
Town built a new transfer station that served as the location to receive and transfer
recyclable materials, as well as trash. The new transfer center was, and is, staffed by two
part-time employees, with only one being on duty at any given time. These part-time
employees are not within the bargaining unit. The new transfer center is open on Saturdays
in contrast to the former “recycling center”, which was only open on weekdays.

19. Prior to establishment of the new “transfer” center (i.e., under the “old system”),
most residents disposed of recyclable materials such as glass, metal, and newspapers within
their household trash. This trash was picked up at curbside by an outside contractor hired by
the Town, and, for the most part, its contents were not recycled at all. At times, however,
bargaining unit employees pulled from this curbside trash various metal products, which they
brought to the recycling center, sorted and saved for sale by the Town to scrap metal
dealers. Also, under the old system some residents voluntarily brought their newspapers,
glass, metals, batteries and oil to a recycling area operated by the Town. Under the “old
system”, whatever recyclable materials were gathered at the recycling center were then
hauled to dealers by bargaining unit employees, with the Town realizing the income from the
sale of the materials to those dealers. Specifically, unit employees loaded and hauled away
batteries, metal and glass when sizeable  loads accumulated, sometimes at intervals of several
WC&S.

20. Under the “old system”, bargaining unit employees also: 1) cleaned up oil that
spilled near the cumbersome funnel/tank system where residents poured their oil, and
2) cleaned up miscellaneous items that spilled around the facility, as well as what was left
outside the station by residents over the weekend when the facility was closed.

21. In contrast, under the “new system”:

a) newspapers are recycled by residents primarily at curbside, with a small number
brought to the transfer station;

b) batteries are still brought to the Town facility for recycling, but a vendor picks up
those used batteries;

c) scrap metal is brought to the Town facility by residents who separate it themselves,
and a vendor-contractor hauls it away;

d) waste oil is brought to the facility by residents, who pour it into a tank themselves.
Very few spills now occur and a contractor or vendor pumps out the oil tank
periodically.

e) 95% of glass recyclables  are placed in separate recycling containers by residents
and picked up at curbside by an outside contractor in separate recycling containers.
Only 5% is brought to the recycling facility by residents.
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22. Under the “new system”, very little oil spills due to a new type of collection tank and
there is very little trash left outside the new facility because it is now open on Saturdays.
However, under the new system non-unit part-time employees clean-up what little debris is
left during the hours that the facility is closed, and non-unit employees do clean-up around
the bins.

23. Under both the old and the new systems, once or twice a day bargaining unit
employees compact the trash in the dumpster to enable outside contractors to haul trash
away.

24. Under the “new system” the part-time transfer station attendants perform certain
duties never performed by anyone at the old recycling center, including collecting coupons~
a fee for use of the center, verifying residency of users, and performing regular on-going
monitoring of the facility. They also instruct residents about where to place their materials,
and answer questions.

CONCLUSIONS OF LAW

Prior to the Labor Board’s Decision in City  of New  Britain  Decision No. 3290
[April 6, 1995),  in the absence of an adequate defense, an employ& committed an illegal
refusal to bargain and, thus, a prohibited practice under the Act, when it unilaterally
contracted out or assigned to non-bargaining unit personnel work that had been performed
exclusively by bargaining unit employees.

2 . Absent exceptional circumstances, the standard enunciated in City  of New Britain,
Decision No. 3290 (1995) will not be applied retroactively to cases in which the action
complained of occurred prior to April 6, 1995.

3. The Town of Wethersfield did not breach its duty to bargain in 1992 when it parceled
out leaf collection work to Wethersfield Sweeping and the Town of Newington, as leaf
collection work was not performed exclusively by unit employees in the past.

4. The Town of Wethersfield did not breach its duty to bargain with respect to its
activities involving recycling materials or the duties of the part-time employees working at
the transfer center.

DISCUSSION

Both of these complaints entail a claim that, without the bargaining required by the
Act, the Town has contracted out or given to outside entities work that belonged to the
bargaining unit.
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Prior to our decision in C#y  of New Britain, Decision No. 3290 (April 6, 1995),  our
case law concerning subcontracting and transfer of bargaining unit work had developed to
include a general statement of law which provided that, in the absence of an adequate
defense, an employer committed an illegal refusal to bargain and, thus, a prohibited practice
under the Act when it unilaterally contracted out or assigned to non-bargaining unit  personnel
work that had been performed exclusively by bargaining unit employees. & City  of
Middletown,  Decision No. 1880 (1980); C& of Tonington, Decision No. 2172 (1983);
Town of East Haven, Decision No. 2020 (1981); Board of Education of the City of
HaMod,  Decision No. 1938 (1980); C&y  of Watertown, Decision No. 2515 (1986).

Flowing from the above-statement was our so-called “shared work” doctrine, i.e., +
where work had, by practice, been shared between bargaining unit and non-bargaining unit
workers in the past, then the continued assignment of that work from unit to non-unit
individuals did not constitute a violation of the Act. Hartford, supm;  City  of East  Haven,
supm; Tonington,  supm.

In C& of New Britain,  supm, we were faced with a unique set of facts that required
us to exhaustively review the case law concerning the exclusivity/shared work doctrine. As a
result of our review, we adopted a revised standard for use in evaluating the unique facts in
New Britain  and placed the labor relations community on notice that we would use the
revised standard in future subcontracting/transfer of bargaining unit work cases.

Under either the exclusivity/shared work doctrine or the revised standard as adopted
in New Britain,  we have recognized and continue to recognize the validity of several other
defenses to an allegation that an employer has unlawfully subcontracted or transferred
bargaining unit work. For example, contract language may entitle an employer to contract
out work without prior bargaining with the Union.

Because  of the issuance of New Britain during the pendency  of the instant matter
before the Labor Board, we must first determine whether to apply the New Britain  analysis
to the facts in this matter or to evaluate the case using the former exclusivity/shared work
standard. Having reviewed the relevant law concerning retroactive application of
administrative decisions, as well as the briefs of the parties,’ and having considered the
burdens on both parties, it is our determination that the standard adopted in New Britain
should not be applied retroactively to the facts of this case. We also note that, absent
exceptional circumstances, we will not retroactively apply the New Britain  standard to cases
in which the actions complained of pre-date April 6, 1995. We again emphasize, however,
that with the issuance of the New Britain decision, parties have been put on notice that cases

I Due to the issuance of New Britain,  the Labor Board requested supplemental briefs from the parties
concerning the issue of retroactive application of that decision. Both parties filed supplemental briefs, the
last of which was received by the Labor Board on June 7, 1995.
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concerning actions post-dating April 6, 1995 will be evaluated using the New Britain
standard.

Having determined that the exclusivity/shared work doctrine will be used to evaluate
these cases, we turn to the individual complaints.

e Comolaint  Involvine Leaf Collection (Case No. MPP-15,162)

The Union challenges the Town’s failure to bargain concerning its decision to contract
out leaf collection to Wethersfield Sweeping and to utilize the services of the Town of
Newington employees. The Town contends that it had no obligation to bargain concerning
these decisions, because this leaf collection work had been performed by non-unit employees
frequently in the past, so that the “shared work” defense applies.

We agree with the Town that it was not barred from parceling out the leaf collection
work to non-unit employees in 1992. The evidence clearly demonstrates that, for many
years, the leaf collection was shared with non-unit seasonal employees. Thus, the Union has
failed to prove an element of its prima facie case, i.e., that this was exclusively bargaining
unit work in the past. Accordingly, we find that no prohibited practice occurred with respect
to the use of Wethersfield Sweeping and the Town of Newington to perform leaf collection
work in 1992.

In reaching this conclusion, we reject the Union’s counter-argument that the shared
work defense is inapplicable because the truck driving portion of the leaf collection had not
been shared in the past. The Union’s argument rests on a division of the leaf collection work
into components of “driving the collection truck” and “moving the vacuum hose”. The
Union claims that only the “vacuum hose” component of the work had been shared, not the
“truck driving” component, and that Wethersfield Sweeping’s work included truck driving.
We consider the Union’s theory to represent a “micro-division” of work, and note that we
had previously stated that we would not accept either micro-division of work, or, conversely,
overbroad definitions of work, as means to avoid the shared work doctrine. &
Metropolitan District  Commission, Decision No. 3116 (1993). Rather, in determining the
applicability of the shared work doctrine, we determined whether the work at issue was a
substantial, discreet, and clearly recognizable job duty. Given the facts before us in this
case, the proper definition of the work at issue is “leaf collection work”; as that is a
substantial, discreet, and clearly recognizable job duty.

The Recycling  Complaints (Case No. MPP-13,978)

Although it is somewhat unclear from the Union’s presentation and brief, we believe
the Union in this complaint is challenging: 1) the assignments being given to the part-time,
non-unit employees; and 2) the use of vendors/contractors to haul away recyclable materials
from the transfer center.
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The Town’s principal defense to both issues is the shared work doctrine, because it
alleges that the work at issue has not been performed exclusively by unit employees in the
past. The Town points to the fact that in the past, the materials that are now recycled were
picked up by the Town’s contractors at curbside, where the materials were mixed in with the
regular trash. It claims that this “handling of recyclable materials” by non-unit employees
defeats a claim that the work was performed exclusively by unit employees. We agree.

Largely in response to changes in State statutes, the Town now provides curbside
pickup of many materials for recycling. In the past, the Town had contractors pick up and
simply dispose of most recyclable materials within the regular trash collected at curbside and
conducted voluntary recycling by having residents bring materials to the old recycling center.
The Town used unit  employees only from time to time to remove large metal recyclables +-
from the curbside trash. In the face of this past practice, we do not find that the Union has
met its burden of proving that the pickup and disposal of recyclables was exclusively
performed by the bargaining unit, because recyclables were handled by curb-side contractors
and residents, as well as by unit employees?

The Union seems to focus, in particular, on the fact that typically the vendors who
buy the recyclables are now picking them up at the transfer station, whereas in the past, unit
employees hauled them to the vendor. There is no evidence concerning the nature of the
relationship between the Town and the vendors/haulers. Specifically, we do not know if
these are subcontracting arrangements and, thus, whether this relationship is one that is
properly analyzed under a subcontracting doctrine. However, even assuming that some of
these arrangements are truly subcontracting, we would return to our conclusion that the
handling of recyclable materials had been shared with outside contractors in the past and
continued involvement of outside contractors is not a prohibited practice in the circumstances
of this case. In sum, the Town’s practices, with respect to curbside pick up of recyclables
and hauling of recyclables, do not constitute prohibited practices.

Finally, with respect to the cleanup work at the new transfer station, the evidence
indicates that cleanup work has been substantially eliminated and, therefore, any minor work
done by non-unit employees is & minimis. Further, we are persuaded by the Town’s
argument that certain other tasks performed by part-time employees at the transfer center are
new duties that were never performed by unit employees in the past, so that there is no basis
for a finding that exclusive bargaining unit work has been assigned to non-bargaining unit
employees.

In sum, we find no merit in these two complaints alleging a breach of the duty to
bargain, and hereby order dismissal of the complaints.

2 Arguably, the recycling could be considered as an element of “solid waste disposal”, which was even more
cleary  work shared with outside contractors in the past.
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s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthony Sbona
Anthony Sbona,
Board Member

1 0
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By virtue of, and pursuant’to the power vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaints herein be and the same hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS



OPINION OF CHAIRMAN LAREAU

Applying the standard concerning exclusivity and shared work which existed prior to
CVfy  of New Britain, Decision No. 3290 (1995),  I conclude that the Town did not breach its
duty to bargain in 1992 when it parceled out leaf collection work to Wethersfield Sweeping
and the Town of Newington, as leaf collection work was not performed exclusively by unit
employees in the past. The Town did not breach its duty to bargain with respect to its
activities involving recycling materials or the duties of the part-time employees working at
the transfer center. Accordingly, the complaints should be dismissed.

Generally I would not apply the New Britain  analysis retroactively to events that fl.
preceded the issuance of that decision, although I leave room for the possibility that there
might be some exceptional circumstances where retroactive application was appropriate.
This case does not present such exceptional circumstances. I base my conclusion on
fundamental principles of fairness, and several component considerations, including
especially reliance on our prior doctrine, the nature of the change in doctrine, and the
statutory interest in stability in collective bargaining relationships. While our discussion in
New Britain makes it clear that there have been problems with the consistency of application
and distortions within that doctrine and that there were fact patterns not previously dealt
with, I believe that there were general principles of the “exclusivity/shared work” doctrine on
which the community has reasonably relied and on which they have based their conduct.*

s/Margaret A. Lareau 7128195
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusions. I resigned prior to
the drafting of the Board’s opinion, and I will not be availabh  to review that document.
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CERTIFICATION

I hereby certifj  that a copy of the foregoing was mailed postage prepaid this 21st day
of September, 1995 to the following:

Gary  St=,  Fsq.
Kainen & Starr
55 Farmington Avenue
Hartford, Connecticut 06105

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Mr. Lee C. Erdman, Town Manager
Town of Wethersfield
Town Hall, 505 Silas Deane Highway
Wethersfield, Connecticut 06109

Mr. Jeffrey Mockler
Staff Rep.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444EastMainStreet
New Britain, Connecticut 06051

John W. Kingston /’  ’
Agent
Connecticut State Board of Labor Relations
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