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DECISION. PARTIAL DISMISSAL AND ORDER

On June 1, 1993, the International Association of Firefighters, Local 760, AFL-CIO,
CLC (the Union) filed a complaint (MPP-15,567) with the Connecticut State Board of Labor
Relations (the Labor Board) alleging that the City of Hartford (the City) had committed a
prohibited practice in violation of 8 7-470 of the Municipal Employee Relations Act (MERA
or the Act). Specifically, the Union alleged that the City had unlawfully unilaterally changed
certain pension benefits for retirees.

On October 21, 1993, the Union filed another complaint (MPP-15,925) with the
Labor Board alleging that the City had again committed a prohibited practice by unilaterally
eliminating the service of providing pension estimates, upon request, to bargaining unit
members.

After the requisite preliminary administrative steps had been taken, the cases were
consolidated by notice of consolidation and hearing, dated March 9, 1994. The cases came
before the Labor Board for a hearing on March 16, 1994 and April 6, 1994, at which time



all parties appeared, were represented by counsel and were allowed to present testimony and
evidence, to examine and cross-examine witnesses and to make argument. All parties filed
briefs, the last of which was received by the Labor Board on July 21, 1994.

Based on the entire record before us, we make the following findings of fact and
conclusions of law and we issue the following order.

FINDINGS OF FACT

1. The City is a municipal employer pursuant to the Act.

2 . The Union is a labor organization pursuant to the Act and at all times material has
represented a bargaining unit consisting of all  uniformed and investigatory employees of the
Hartford Fire Department including skilled trade employees and excluding the Fire Chief and
Assistant Fire Chief. (Ex.  1)

3 . At all times material there was in effect between the parties a collective bargaining
agreement with effective dates of July 1, 1991 through June 30, 1994. (Ex.  1)

4 . The collective bargaining agreement referred to in finding of fact #3  contains the
following relevant provisions:

Section 3.6 PENSIONS

All present retirement and survivor benefits have been put into ordinance form to
ensure continuity of benefits and the pension plan and benefits shall remain in effect
and are incorporated herein as Appendix E.

* * *

APPENDXX  E

THE PENSION PLAN PROVISIONS FOR BARGAINING UNIT MEMBERS
UNDER MUNICIPAL EMPLOYEES’ RETIREMENT FUND

* * *

F. PENSIONS PAYABLE TO DISABLED MEMBERS

Subject to the approval of the  Pension Commission, retirement allowances are payable
to any member who becomes permanently disabled in accordance with the following
provisions:
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* * *

(2) For service-connected permanent prtia,l  disabilitv,  . . . If the member has less
than 15 years of service . . . his initial special disability allowance amounting to 50%
of his annual pay is subject to reduction for a portion of his subsequent earnings from
other employment . . .

* * *

(4) For non-service connected oermanent partial  disabilitv . . . If the member has
less than 15 years of service his special disability allowance is determined each year
by reducing his initial pension by the same percentage of the excess, if any, of the
member’s earnings from gainful employment over the amount of income which a
Social Security beneficiary is entitled to earn without causing a reduction in his Social
Security benefits. (Ex. 1)

5 . The City ordinances contain the following relevant provision:

Sec. 4 Statement of earning by employees retired on account of disability.

Every employee of the city retired on account of disability under any provisions of
this chapter shall . . . file with the Pension commission a sworn statement of all
earnings received by him or her from employment of any kind during the year . . .
preceding the filing of such statement or, if no such earnings have been received, a
sworn statement to that effect. If any employee shall fail to make the report required
above, the payment of his retirement allowance shall be suspended until such report
has been filed. (Ex. 16)

6 . On November 4, 1992, the City of Hartford Pension Commission approved two
policies affecting pension benefits in the City. The first policy provides in relevant part:

Disabilitv  Pension AdiustmenQ

Policy

In accordance with . . . the City Charter, the Pension Commission shall solicit and
receive an annual statement of earnings from disability pension recipients. The
statement of earnings affidavit shall only be required from disability pensioners who,
by agreement between the City of Hartford and their respective unions, are subject to
an adjustment of benefits. Furthermore, the Pension Commission shall have the right
and responsibility to withhold the disability pension allowance until such affidavit is
received by the City Treasurer.
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The full disability pension benefit, including any Cost of Living adjustment - COLA
which may have been granted since the effective date of the disability, shall be subject
to adjustment for outside earnings. The adjusted disability pension shall not be less
than ten (10) dollars per month. (Ex.  3)

* * *

The second policy adopted by the Commission on November 4, 1992 states in relevant part:

Adiustments  for Over/Under Pavment of Pension Benefitq

Policy

It is the policy of the Pension Commission to take corrective action in the event of an
over or under payment of pension benefits. . . . The interest rate applied to the
principal amount shall be based upon the reason for the adjustment. . . .

* * *

Authority to manage adjustments for over and under payment of pension benefits is
hereby delegated to the City Treasurer, who shall establish written procedures for
calculating adjustments consistent with this policy. . . . Nothing herein shall prevent
the Pension Commission from withholding any and all pension benefits in order to
recapture monies due the MERF should the pensioner fail to comply with the
established procedures. . . . (Ex.  3)

7 . By letter dated November 25, 1992, Scott Brady, Union Treasurer and employee
representative to the Pension Commission, informed the City Treasurer of the Union’s
position that both policies adopted by the Pension Commission on November 4, 1992 were
subject to collective bargaining prior to implementation. (Ex.  3).

8 . By memorandum dated December 4, 1992, City Treasurer Denise Nappier  informed
the Pension Commission of her position that the policies were not subject to negotiation.
(Ex. 3).

9 . The City did not negotiate with the Unions concerning the policies described above.

10. For at least several years prior to 1993, the City provided to bargaining unit
members, upon request, a fully calculated estimate of that individual’s retirement benefits.

11. In or about early 1993, the City ceased its practice of providing the above-referenced
estimates. Instead, the City provided a worksheet upon which individuals could calculate
their own retirement benefits. (Ex.  8)

4



12. The City ceased providing the pension estimates because the process was burdensome
on the office of the Treasurer and because the estimates were taking too long to complete.

13. The Union demanded that the City bargain concerning the pension estimate change.

14. The City did not bargain with the Union prior to ceasing the above practice.

CONCLUSIONS OF LAW

1. Absent an adequate defense an employer commits a prohibited practice when it
unilaterally changes an existing term or condition of employment involving a mandatory
subject of bargaining without bargaining with its employees’ representative.

2 . In this case, the City did not fail to bargain in good faith when it unilaterally
implemented the policies concerning benefits for retirees.

3 . The City did commit a prohibited practice when it failed to bargain with the Union
before ceasing to provide, upon request, pension estimates to members of the bargaining
unit.

DISCUSSION

In this case we must decide whether certain actions by the City of Hartford
concerning different aspects of the retirement system for firefighters constitute unlawful
unilateral changes in major terms and conditions of employment. The Union argues that the
written policies approved by the Pension Commission in November, 1992 concern mandatory
subjects of bargaining and, therefore, the City was required to negotiate the policies with the
Union prior to implementation. The Union specifically argues that there had never been a
practice of withholding pension benefits from  disability retirees who did not submit an annual
earnings affidavit nor had there been any past practice of extracting interest from retirees
who had been inadvertently overpaid benefits. As such, the Union claims that the City was
obligated to bargain prior to approving the policies discussed herein.

Likewise, the Union argues that there has been a substantial past practice of the City
providing, upon request by individual firefighters, an estimate of the pension benefits
available to the bargaining unit member. According to the Union, the City’s action in
discontinuing this service is an unlawful unilateral change in a major term and condition of
employment.
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The City defends its actions on several grounds. First,  the City contends that the
policies adopted in November, 1992 are merely clarification and confirmation of
longstanding policies of the City. The City supports this argument by pointing to the
portions of the collective bargaining agreement that describe the “set off” of benefits for
disabled retirees due to outside earnings and the provisions of the City Charter that require
earnings affidavits and that allow the City to suspend benefits until such an affidavit is filed.
The City also relies on correspondence, which indicates that the City has previously
suspended a firefighters’ benefits for failure to submit an affidavit.

With regard to the provision that pensioners pay interest on inadvertent overpayment,
the City argues that this policy protects the integrity of the pension system and that the
“recapture” of overpayment is a standing practice of the City. In support of this argument,
the City points to at least two instances in which the City has informed non-firefighter
pensioners of the need to repay overpayment of benefits.

Turning to the second issue, the decision to discontinue providing calculated pension
estimates to employees, the City argues that the practice had been voluntarily initiated by the
Treasurer’s office and was a burden on that office due to the large number of requests
received and a lack of personnel. Further, the City argues that it has provided individuals
with an alternative method of calculating pension benefits by providing bargaining unit
members with a worksheet. Finally, the City claims there exists a computer system available
to the Fire Department that will provide the information.

It is well-settled that an employer’s unilateral change in an existing term or condition
of employment involving a mandatory subject during the term of an existing collective
bargaining agreement will constitute a refusal to bargain and a prohibited practice unless the
employer provides an adequate defense. Town of Trumbull, Decision No. 2103 (1981);
Hartford Board of Education, Decision No. 1671 (1978); Town of New&ton,  Decision
No. 1116 (1973),  sffd  in Town of Newington v. Connecticut State Board of Labor
Relations, Dkt. #lo9307  (Conn. C.P., Hartford J.D., December 11, 1973); Town of East
Haven, Decision No. 1279 (1975),  @jf’d  in Town of East Haven v. East  Haven Police
Union, et al., Dkt. #142400  (Conn. Super. Ct., New Haven J.D., June 17, 1975, Levine
J.). Such unilateral change is prohibited whether the term or condition is contained in the
contract or is established by past practice. Town of Newington, Decision No. 1116 (1973).

In establishing a violation of the duty to bargain, the Union must prove, as part of its
prima facie case, that there has, in fact, been a change in an existing term or condition of
employment. Failure to do so requires dismissal of the complaint. Town of East  Haven,
Decision No. 1937 (1980); City  of New London, Decision No. 3189 (1994).

There is no doubt that pension systems are mandatory subjects of bargaining. Town
of Hebron, Decision No. 3055 (1992) and cases cited therein. It is also well-settled,
however, that the Act’s duty to bargain in good faith applies only to persons who are
employees within the meaning of the Act and who are within the bargaining unit and that
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retirees are neither. Allied Chemical Workers No. 1 v. Pittsburgh Plate Glass Co., 404
U.S. 157, 78  LRRM 2974 (1971); City of Norwich, Decision No. 1239 (1974); City of
Bridgepoti  (Fire and Police), Decision No. 1510 (1977),  cf. Connecticut State Council of
AFSA, Decision No. 2225 (1983),  Afsd in Connecticut Education Association v. State
Board of Labor Relations, 5 Conn. App. 253 (1985). Thus, while an employer must
certainly bargain concerning a retirement system as it affects the working conditions of
bargaining unit members, it is under no obligation to bargain concerning retirees.

In the instant case, the fast allegation raised by the Union concerning the policies
approved by the pension commission in November, 1992 directly affects only retirees. In
this regard, the policies directly concern only the requirements of payment of benefits to
individuals who have already retired. From this viewpoint, therefore, we have no
jurisdiction to remedy the November, 1992 actions of the pension commission. As discussed
above, retirees are not employees within the meaning of the Act and as such, this issue as it
relates directly to retirees, is not a mandatory subject of bargaining.

Further, we do not find the policies adopted in 1992 to have a substantial effect on
the working conditions of the bargaining unit members such that the City might be obligated
to bargain. &z City of New London, supre.  In this regard, there appears to be no adverse
or other impact on the pension system as a whole or on any other working conditions of the
bargaining unit. Indeed, the proffered reason for the adoption of the policies was to assist in
maintaining the integrity of the pension system. As such, the pension policies adopted in
November, 1992 do not concern mandatory subjects of bargaining.’

Turning to the issue of the pension estimates, this is a benefit that, unlike the policies
discussed above, concerns only current employees. As such, we do not face the same
concerns as discussed above. Instead, we must determine if providing pension estimates to
employees constitutes a major term and condition of employment such that the City was
obligated to bargain with the Union prior to ceasing the practice.

We find that the City violated its duty to bargain with regard to the estimates. First,
there is no real dispute that there existed, for at least several years, a practice of providing to
employees, upon request, a completely calculated estimate of the employees’ benefits upon
retirement and that the City ceased this practice. It is also clear, from the record, that this
was a valuable service and benefit of employment that was greatly used by employees.
Further, there is nothing about this benefit that would place it in the category of topics over
which the Employer should retain unilateral control in order to effectuate an important
policy. & Town of East  Haven, suptu.  As such, we find that the calculation of pension
estimates for bargaining unit members is a mandatory subject of bargaining. Our next

1 We note here that the appropriate remedy for an employer’s mid-term modification of a non-mandatory
subject of bargaining is an action for breach of contract. This footnote is not meant to suggest that the
City’s action constitutes such a breach. & Pittsburgh PIate  Glass,  supm. Further, due to our
decision on this issue, we do not reach the City’s other defenses.
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consideration must then be whether the City has provided any valid justification for its failure
to bargain before changing the pension estimate system. We turn to each of the City’s
defenses in turn.

First, the City claims that it did not have an obligation to bargain because the practice
of providing pension estimates was not the product of collective bargaining, but was
unilaterally implemented by the Treasurer’s office. As such, the City argues that it may
change or terminate the procedure as it pleases. This view of the law is simply incorrect.
An employer may not unilaterally change an existing term and condition of employment
merely because the term was implemented unilaterally by the employer at a previous time.
Such a rule would certainly defeat the purpose of collective bargaining and leave all
mandatory subjects of bargaining vulnerable to the argument that they may be changed at any
time due to the manner in which they were originally initiated.

The City also argues that the number of requests for estimates was overwhelming and
that the Treasurer’s office was not doing a good job of providing the service. Neither of the
above constitutes an adequate defense to the City’s failure to bargain. First, while there was
testimony that there existed a backlog of requests in the office, the Employer’s mere
discontent with the burden of work, absent any compelling facts, does not excuse its
obligation to bargain with its employees’ representative concerning a mandatory subject of
bargaining. Indeed, one of the primary policy reasons supporting collective bargaining is
that the process often produces desirable solutions to difficult problems that may have not
initially been considered by either party. Thus, we reject this argument by the City.

Finally, the City argues that there is no impact on the bargaining unit because the
information previously provided by the pension estimate format is available to employees in
other ways. We also do not find this argument valid. First, there is no conclusive evidence
that there is available to employees an alternative source for the same kind of estimate that
was produced by the Treasurer’s office. In this regard, there was some minimal and vague
testimony regarding a “computer program” available to firefighters. However, there is
certainly no record information sufficient for us to conclude that this program is readily
available upon request of firefighters and, therefore, we do not believe that the City has
shown that the firefighters are still being provided with a calculated estimate.

Regarding the “worksheets” that the City has now devised, we do not believe that this
constitutes the same kind of benefit that was previously provided under a system in which the
firefighters were given fully calculated pension estimates from the Treasurer’s office. We
see a significant difference between providing a worksheet to individuals upon which they are
required to perform their own calculations and providing the services of the Treasurer’s
office to counsel employees by performing the calculations and producing a final calculated
estimate. Based on the above, we find that the City violated its duty to bargain in good faith
with the Union and committed a prohibited practice when it unilaterally stopped providing
pension estimates to members of the bargaining unit.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED:

I. The Complaint in Case No. MPP-15,567 be, and the same hereby is DISMISSED;

II. In Case No. MPP-15,925, the City of Hartford shall:

A. Cease and desist from failing to provide, upon request, pension estimates to
members of the bargaining unit.

B. Take the following affirmative steps, which the Board finds will effectuate the
purposes of the Act:

(1) Continue to provide, upon request, to bargaining unit members, estimates
of pension benefits until such time as the City has completed its bargaining obligation
regarding the provision of such estimates.

(2) Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees of the bargaining
unit customarily assemble, a copy of this Decision and Order in its entirety.

(3) Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision and Order of the steps taken by the City of Hartford to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Acting Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 3rd day
of August, 1995 to the following:

Evans Jacobs, Jr., Esq.
550 Main Street
Hartford, Connecticut 06103

James C. Ferguson, Esq.
Ferguson & Doyle
35 Marshall Road
Rocky Hill,  COMf!CtiCUt  06067-1400

John A. Vendetta, Acting Fire Chief
275 Pearl Street
Hartford, Connecticut 06103

Michael P. Peters, Mayor
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Lucian  R. Perillo,  Jr.
Staff Representative
CSEA, Inc./SEIU, Local 760, AFL-CIO
760 Capitol Avenue
Hartford, Connecticut 06106

Jan Hefferan, Personnel Administrator
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Saundra Kee Borges, City Manager
City of Hartford
550 Main Street, Room 200
Hartford, Connecticut 06103

LA/
J&n  W. Kingston
Agent
Connecticut State Board of Labor Relations
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 4th day
of August, 1995 to the following:

Carmine Zitani, Vice President
Local760,IAFF
569 Franklin Avenue
Hartford, Connecticut 06114

/John W. Kingston
Agent
Connecticut State Board of Labor  Relations
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