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DECISION, DECERTIFICATION OF BARGAINING REPRESENTATIVE
AND DISMISSAL OF COMPLAINTS

On July 14, 1994, Warren L. Pitcher and Matthew Heinz (the petitioners) filed
petitions with the Connecticut State Board of Labor Relations alleging that a question and
controversy existed with respect to the Town of Sherman’s Highway Department bargaining
unit.’

I Petitioners initially filed two petitions on April 11, 1994 alleging the same claim as in the cases
presently before us. However, after a preliminary investigation, the petitions were withdrawn and the
present petitions filed in their place.



After the preliminary proceedings had taken place on August 4, the Agent of the
Board adopted the Report on Investigation and Recommendation for Direction of Election
filed by Assistant Agent Kenneth Hampton and Ordered an Election to be conducted within
30 days of the Order. An election was conducted on September 9, 1994, which resulted in a
vote of 2 to 1 in favor of decertifying the Union.

On August 18, 1994, the Union filed a memorandum objecting to the Agent’s Order
of Election. On January 31, 1995, the Labor Board issued a Decision on the Union’s
objections to the Agent’s Direction of Election. In that Decision, the Labor Board ordered
the parties to appear for a hearing on March 6 and 7, 1995.

On April 22, 1994, Local 1303-321, Council 4, AFSCME (the Union) filed a
prohibited practice complaint (Complaint No. MPP-16,315) against the Town of Sherman
(the Town) alleging that the Town violated 0 7-470a(4)  of the Municipal Employee Relations
Act (MERA) by making unilateral changes in conditions of employment during contract
negotiations.

Specifically, the Union alleged that the Town: (1) unilaterally changed the insurance
coverage of bargaining unit members during contract negotiations; (2) unilaterally changed
the pension plan, which was still being discussed during negotiations; (3) unilaterally
increased the wages of one of the Union’s negotiation team members and; (4) violated the
“ground rules” for negotiations. On August 17, 1994, the Union filed Complaint No. MPP-
16,612 alleging that the Town violated $6 7-470(a) and 7-470(a)(2)  of the Act, when it
sought and secured a temporary restraining order against the State Board of Mediation and
Arbitration for its failure to stay the binding arbitration process during the pendency  of a
decertification petition before this Board.

After the requisite preliminary steps had been taken, the cases were consolidated with
the two decertification petitions for hearings .2 Hearings were held on March 6 and 7, 1995
at which time the parties appeared, were represented and were given full opportunity to
introduce evidence, examine and cross-examine witnesses and make argument. Both Local
1303-321 and the Town filed written briefs, the last of which was received on June 2, 1995.
The petitioners did not file a brief.

On the basis of the record before us, we overrule the Union’s objections to election
and grant the petitioners request to decertify the existing unit and dismiss the prohibited
practice complaints.

2 Procedurally, representation petitions and prohibited practice complaints are typically handled
separately. However, 9  7-481-49 of the Labor Board’s regulations grants the Labor Board the
discretion to consolidate two or more proceedings where the circumstances warrant. Since the petitions
and the prohibited practice complaints generally pertain to the same nucleus of facts, we have
determined that consolidation is appropriate.
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The Prohibited Practice Complaints

FINDINGS OF FACT

1 . The Town is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . On April 21, 1993, the Union won an election to represent a group of highway
workers employed by the Town. On April 28, 1993, the Labor Board certified Local 1303-
32 1, Council 4, AFSCME as the exclusive bargaining representative for the Town’s Highway
Department. At the time of the certification, the unit was comprised of four employees:
Kenneth Grant, Matthew Heinz, Warren Pitcher and Bucky  Altredson. Pitcher is the
supervisor of a work crew comprised of two maintainers, Heinz and Grant. Altredson
retired one month after the election and was not replaced.

4 . On April 22, 1993, the day after the election for representation, the Union’s staff
representative, Steven Nash, sent a formal letter to First Selectman, Anthony Hapanowich,
requesting negotiations for an initial collective bargaining agreement. In this letter Nash also
requested various documents “in order to facilitate the collective bargaining process”.

5 . On June 15, 1993, Nash, by letter, informed Hapanowich that the Union was ready to
begin negotiations. Nash suggested seven available dates beginning on June 18 and
extending to June 30, 1993.

6. After receiving Nash’s letter, Hapanowich contacted the Town’s attorney, David
Burke, to check available dates. Burke had scheduled a vacation for the last week in June
and the first week in July. The Town suggested to the Union that the first negotiating
session be scheduled for July 13, 1993.

7 . A negotiating session did take place on July 13, 1993. At that meeting, the Union
presented the Town with a set of proposed ground rules and the Union’s initial proposed
contract. This meeting lasted over two hours and there was some agreement on a number of
the Union’s proposals. The meeting adjourned with the understanding that the Town would
review the Union’s prepared contract and respond with a proposal of its own.

8. After this meeting, Burke and Nash tentatively discussed (by telephone) August 3,
1993 as the next negotiating session. However, one of the Board of Selectmen was
unavailable on that date and Hapanowich did not wish to conduct the negotiations without all
the Selectmen present. The parties then agreed to hold the next negotiating session on
August 26, 1993.

9 . Prior to the August 26 meeting, Burke contacted Nash indicating that the Town did
not receive Appendix A of the proposed contract (which covered wages) and requested a
postponement until September 9, 1993 in order to review it and prepare a counter-proposal.
(Tr. 130-131)



10. The scheduled September 9, 1993 negotiating session did take place. At that meeting
the Town gave the Union its counter-proposal. The meeting lasted over two hours and a
number of substantial issues were resolved. (Tr. 93, 133)

11. On September 27, 1993, Nash sent a letter to Hapanowich notifying him that the
Union had reviewed and analyzed the Town’s counter-proposals. Enclosed with the letter
was a summary of these proposals and counter-proposals into two groups; those that the
Union agreed to and those that the Union rejected.

12. On October 12, 1993, Nash sent Hapanowich another letter enclosing a summary of
additional modifications to its proposals.

13. On October 19, 1993, the third negotiating session occurred. (Tr. 95, 135-136). At
this meeting, which lasted over 3 hours, the parties reached agreement on a number of
additional issues. The parties concluded the meeting agreeing to consider each other’s
proposals with the intention to meet again.

14. On October 29, 1993, Nash sent Burke and Hapanowich the following letter:

“I am enclosing copies of the ‘composite’ contract, showing (1) Agreed-upon
language as well as (2) those sections still not settled, in one source document. The
‘next’ composite modification, if required, should come form [sic] the Town, (as we
have been the initiators on all paperwork).

Please review same for our next negotiations meeting, Tuesday, November 9, 1993.”
(Ex. 21)

15. The last negotiating session was held on November 12, 1993. This meeting also
lasted over two hours with some issues being settled. (Tr. 139). However, the parties were
unable to resolve some outstanding issues and mutually agreed to seek mediation assistance
from the State Board of Mediation and Arbitration. (Tr. 99, 139). Thereafter, on
November 17, 1993, Nash wrote to Cathy Serino, Director of the Board of Mediation and
Arbitration requesting the assignment of a mediator.

16. The Board of Mediation and Arbitration appointed a mediator, Thomas Sweeney, to
assist the parties. Three mediation sessions were held. The first one occurred on January
18, 1994. This session lasted well over three hours with progress being made on several
issues the parties had previously been unable to resolve. (Tr. 101, 140-141)

17. Another mediation session was scheduled for February 28, 1994. This meeting was
held without the presence of Hapanowich, who was out of town. It is not clear from the
record whether the parties resolved any outstanding issues.

18. On March 26, 1994, Burke wrote to Nash, Hapanowich and Sweeney confirming
April 14, 1993 as the next scheduled mediation session.
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19. On April 11, 1994, Pitcher and Heinz signed and filed petitions to decertify Local
1303-321, Council 4, AFSCME as the exclusive bargaining representative.

20. As a result of the petition, the third mediation session was canceled. Thereafter, the
Union filed Complaint No. MPP-16,315 on April 22, 1994 with this Board.

21. At some point thereafter, the Union requested the Board of Mediation and Arbitration
to schedule the last best offer arbitration hearing. The Town then requested the arbitration
panel to postpone the arbitration proceedings pending the outcome of the decertification
petition before this Board. The Board of Mediation and Arbitration refused to postpone its
arbitration proceedings and shortly thereafter the Town sought a temporary injunction in the
Superior Court, which was granted.

22. Heinz was hired by the Town in April, 1993 as a maintainer. In January, 1994, he
received an increase of $1.50 an hour after the end of six months, which was promised at the
time of hire conditioned upon satisfactory performance. Since the Town was involved in
negotiations and was unclear as to its legal rights, it delayed implementation. However, after
discussing the situation with Mediator Thomas Sweeney, the Town went ahead and gave
Heinz the previously planned raise.

23. The Town has a medical insurance program covering Town Hall employees, School
Board employees and the Highway Department employees, which predated the Union’s
certification. This insurance policy required the Town to increase the deductible for its
employees effective January, 1994. (Tr. 169, 172).“The Town informed the Union of this
impending change during the course of negotiations.

24. Some changes in the Town’s pension agreement were made after April, 1993,
although the evidence fails to detail the significance of this change.

25. There is no evidence that the Town advocated to Heinz or Pitcher that the Union be
decertified, nor is there any evidence to indicate that the Town attempted to interfere with
the bargaining unit’s right to negotiate.

26. On Wednesday, March 30, 1994, an article appeared in the Danburv News Times. In
this article, detailing the negotiating process for the Public Works Department, it was noted
that Pitcher and Heinz were strongly opposed to their required membership in the Local
Union.

27. On June 8, 1994, another article appeared in the Danburv News Times, which
updated the article referenced in finding of fact no. 26 and focused upon the fact that Pitcher
and Heinz had petitioned the Labor Board to decertify the existing bargaining representation.
In the same article, Hapanowich is quoted as saying that the “unionizing of three employees
is ridiculous”.
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CONCLUSIONS OF LAW

1. A unilateral change in a condition of employment, which affects a mandatory subject
of bargaining without negotiation with the exclusive bargaining representative constitutes a
violation of the Act.

2. In order for the Union to make out a prima facie case of unilateral change, it must
show that there has been an existing fixed practice and a clear departure from that practice
without bargaining.

3. The Union has failed to establish that there has been a consistent fixed practice and a
clear departure from that practice.

DISCUSSION

The first complaint was filed soon after the filing of the decertification petitions in
April, 1994, alleging unilateral changes in a number of conditions of employment. The other
complaint was filed in August. This latter complaint was precipitated by events following
the refusal of the State Board of Mediation and Arbitration to stay the arbitration process,
pending the outcome of the decertification petition. Thereafter, the Town filed a request for
a temporary injunction with the Superior Court. This request was subsequently granted.
Thereafter, on August 22, 1994, the Union filed a complaint with the Labor Board alleging
that the seeking of the injunction constitutes illegal interference, restraint and coercion of
employees in the exercise of their statutory rights. However, no evidence was presented
regarding this later complaint, nor was the issue briefed. We, therefore, treat this complaint
as abandoned. This leaves us with the allegations of unilateral changes.

We have consistently held that an employer’s unilateral change in an existing
condition of employment, that is a mandatory subject of bargaining, will constitute a refusal
to bargain in violation of the Act unless the employer proves an adequate defense. Town of
Hamden,  Decision No. 2394 (1985); State of Connecticut, Decision No. 2729 (1989). In
order to make out a prima facie case, the Union must show the existence of a fixed practice
prior to the alleged change and a clear departure of a fixed practice without bargaining.
Redding  Board of Education, Decision No. 1922 (1980); Town of Hamden,  supra.

In the instant case, the Union has failed to meet its burden of proof on each of the
separate alleged charges. In regard to the Town paying a wage increase to Heinz after his
six months probationary period, we conclude there was no violation. In Ledyard  Board of
Education, Decision No. 1564 (1977) we held that beneficial unilateral changes such as
general wage increases and incremental salary step increases, which were scheduled prior to
negotiations, but which go into effect automatically after a Union election/certification and
before a first  contract is negotiated, are binding on the employer and must be granted to the
employees. Thus, the Town did exactly what it was legally obligated to do.

6



In regard to the Union’s claim that medical insurance was changed without
negotiating, the evidence revealed that all Town and School Board employees had been
covered by an existing contract between the Union, the School Board and the Insured. That
contract required a built-in increase in deductibles for all employees in January, 1994. As
Assistant Agent Hampton stated in his Report on Investigation and Recommendation for
Direction of Election: “The Union’s right is to negotiate all the prospective benefits of these
employees, but arrangements that predate collective bargaining, be they a benefit or a burden
to employees must be considered part of the floor of basic conditions of employment that is
legally binding until a first contract is achieved.”

Finally, the Union argues that the Town unilaterally changed the existing Town
Pension Plan. However, the Union presented no direct testimony and, therefore, failed to
make out its prima facie case on this issue.

In summary, we find no merit in the Union’s allegations concerning unilateral
changes during collective bargaining negotiations.

Objections To The Direction of Election

The Union contends that the Town has engaged in numerous dilatory tactics designed
to delay the negotiation of a collective bargaining agreement. These tactics allegedly include
the cancellation of previously scheduled negotiating sessions, comments to area newspapers
advocating decertification of the Union, unilateral changes in conditions of employment,
strategic requests for modification of the unit, and refusals to timely deliver last best offers to
the Union in binding interest arbitration. The Union contends that this conduct establishes
the Union’s entitlement to an extension of the election/certification bar, pursuant to our
decisions in Wlzittemore  Memorial Library, Decision No. 2634 (1988) and Winsted
Memorial Hospital, Decision No. 1172 (1973). In the Union’s view, the Town has done
everything in its power to deny the Union a reasonable period of time in which to
demonstrate to its membership the ability to achieve a good contract. We disagree.

At the outset, we note that the allegations regarding strategic requests for modification
of the unit and refusals to deliver in a timely fashion last best offers to the Union are
allegations in which there was no evidence presented and were not briefed. We, therefore,
treat them as abandoned. In regard to the unilateral change issue, it is the subject of a
separate complaint, which we have treated separately above.

In Whittemore, supra, we extended the certification period for an additional three
months in order for the parties to reach an agreement. As a result, we found a
decertification petition filed by a group of bargaining unit members as untimely and
dismissed the petition. In that case, however, unlike the facts presented here, the evidence
clearly revealed that the Library, after 10 months of negotiations, failed to make a full
counter-proposal to the Union’s proposals and had failed to make any proposal whatsoever on
the important economic issues. Based upon the totality of the evidence, we concluded that
this conduct constituted bad faith bargaining. The facts in the present case, however, lead us
to conclude that the Town conducted itself throughout the negotiations in good faith. Thus,
we find Whittemore, supra to be inapplicable to the facts presented here.
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The evidence reveals that the first negotiating session took place less than a month
after the Union formally demanded negotiations. Given the fact that the Town’s attorney
was away on vacation for two weeks during that period, the period between the demand and
the negotiating session is insignificant.

At that meeting, which lasted over two hours, substantial negotiations took place.
The parties then agreed to schedule additional dates. The next scheduled date was for
August 3, 1993. This date was canceled and rescheduled for August 26 because one of the
three selectmen could not be available. The August 26, 1993 meeting also did not go
forward as scheduled. The Town, in preparing for the session, discovered that it had not
received the Union’s Appendix wage scale, which the Union believed it had attached to the
contract. This meeting was rescheduled for September 9, 1993 at which time the Town
responded to the Union’s offer, and the parties, in fact, made progress on a number of
substantial issues. We believe the stated reasons for the cancellation by the Town are not
unreasonable. No other meetings were canceled. A third meeting scheduled for October 19,
1993, went ahead as scheduled, as did the November 12, 1993 meeting. At both meetings
the parties reached agreement on a number of outstanding issues. However, several items
could not be resolved and the parties mutually agreed to seek mediation. Thereafter, the
parties scheduled mediation sessions with Thomas Sweeney, which commenced in January,
1994. In light of the fact that the parties were engaged in substantive negotiations, that the
two cancellations were for legitimate reasons, and that there is no record evidence that the
Union complained that the Town was unfairly protracting the negotiations, we cannot
conclude that the Town engaged in a calculated scheme to delay the negotiations.

The only other allegation that was raised by the Union in its Objections to the
Election, and which was actively pursued by the Union at the hearing, was that the Town
made comments to the local newspaper advocating decertification. We find no support in the
record for this contention. Normally we would not admit a newspaper article over objection
of counsel for the truth of the matter asserted. It is a hearsay document of a particular
untrustworthy character. Here, however, the Town’s First Selectman did testify that he
made the statements attributed to him in the articles. Thus, the articles corroborate his direct
testimony. Turning first to the March 30, 1993 article, the only comment made by
Hapanowich is that the Town was still working with the men to finalize a contract. Clearly,
this comment cannot be remotely characterized as advocating decertification. The article also
refers to comments attributable to Heinz and Pitcher that reveal their dissatisfaction with
being members of Local 1303-321’s bargaining unit. These comments are also hearsay, but
they are corroborated, in a sense, by their subsequent petitions seeking to decertify the
bargaining unit. Nonetheless, their comments are from bargaining unit members who have
the statutory right to make them and in no way can they be attributed to the Town.

The June 8, 1994 newspaper article quotes Hapanowich as saying that he thought
II . . . the unionizing of three employees is ridiculous”. It is significant, however, that the
article post-dates the actual filing of the decertification petitions by two months. On this
record, we believe that this later statement by Hapanowich is insufficient to show that all
during the negotiating process he was secretly advocating the decertification of the incumbent
Union. In fact, both Heinz and Pitcher testified that the Town played no role in their
decision to petition this Board for decertification. Thus, we conclude that the Town neither
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engaged in dilatory tactics nor did its comments to the newspaper play any role in Pitcher’s
and Heinz’s decision to petition this Board to decertify the Union.

DISMISSAL OF OBJECTION TO ELECTION

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

DETERMINED that the Union’s objections to the election are overruled and that
Local 1303-321, Council 4, AFSCME, AFL-CIO is hereby decertified as the representative
of the bargaining unit described in Decision No. 3101.

ORDER

and ORDERED that the complaints filed herein be, and the same hereby are,
DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

’

s/Anthonv  Sbona
Anthony Sbona,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th day
of July, 1995 to the following:

David P. Burke, Esq.
Cramer & Anderson
51 Main Street
Milford, Connecticut 06776

J. William Gagne, Jr. Esq.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Anthony Hapanowich, First Selectman
Town of Sherman
Town Hall
Sherman Center, Connecticut 06784

Stephen T. Nash, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Jeffrey C. Jump, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

1 John W. Kingston
Agent
Connecticut State Board of Labor Relations
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