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OF COMPLATNT

On June 17, 1993, Local 1042, Council 4, AFSCME, AFL-CIO (hereinafter the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board), alleging that the Norwalk Board of Education (the School Board) had engaged in
practices prohibited by the Municipal Employee Relations Act (the Act). The complaint
alleges that the School Board: 1) violated a grievance settlement by failing to offer the Union
numerous painting jobs in various school buildings in 1993 and having the work done by
outside contractors, and 2) unilaterally changed an existing condition of employment when the
School Board assigned to the Facilities Director some of the supervision of the storekeeper.

After the requisite preliminary steps were taken, the case came before the Labor Board
for a hearing on May 11, 1994 and October 26, 1994. Both parties appeared, were
represented by counsel and were allowed to present evidence, examine and cross-examine
witnesses and make argument. Briefs were submitted by both parties, the last of which was
received by the Labor Board on December 8, 1994. Based on the entire record before us, we
make the following findings of fact, conclusions of law and we dismiss the complaint.
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1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all times
material to this proceeding has been the exclusive statutory bargaining representative for a unit
of custodial and maintenance employees,of  the School Board.

3 . The School Board and the Union are parties to a collective bargaining agreement with
effective dates of July 1, 1992 to June 30, 1997.

4 . The School Board owns or occupies 20 buildings.

5 . The School Board employs two full-time painters, who are members of the bargaining
unit. Two full-time painters are insufficient for handling all the School Board’s painting jobs.

6 . On August 29, 1985, Vincent Dimasi, Coordinator of Custodians, addressed a memo
to School Superintendent, Dr. Ralph Sloan, entitled Memorandum of Understanding
concerning painting assignments. This Memorandum, which was not the result of a grievance
settlement, is set out below in its entirety:

1 . A custodian painting trim work will be paid a fifty cent (5Oc) per hour stipend.

2 . School principals will receive approval from Mr. Vincent DiMasi,  Coordinator
of Custodians, for any and all painting assignments.

3 . If weekend painting is deemed necessary, maintenance painters will be given
first preference; custodians will be given second preference.

4 . If custodians paint on the weekend, they will be paid maintenance painters’
wages.

5 . If custodians paint together with maintenance painters, they will receive
maintenance painters* wages.

6 . If custodians open a school for a maintenance painter, they will also be expected
to paint, and be paid maintenance painters’ wages.

7 . Any summer and/or vacation period painting projects will be discussed with the
Union,

(Ex. 1)
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7 . Since 1985, custodians and maintenance personnel have painted in the School Board’s
buildings on both exterior and interior jobs. Members of the bargaining unit have not painted
the exterior of Norwalk High School because they do not have appropriate equipment for
painting the exterior of such a large school.

8. Since 1985, outside contractors have performed some of the painting of the School
Board’s buildings. During this time, the exterior of Norwalk High School has been painted
exclusively by outside contractors.

9 . In January 1993, the President of the bargaining unit, John Mosby, met with the
School Board’s Assistant Superintendent, Michael Muro, and Facilities Director, Mark
Gorian, about painting projects during the upcoming February vacation.

10. By memo dated January 21, 1993, Muro confirmed that Gorian was ” . . . responsible
for organizing a painting team consisting of 3-4 members to paint at Norwalk High School
during the February and April vacation. One of the members should be a painter. Remember
that J. Sniffen,  M. Davis, and W. Bruce are available. Ask Bob Cole to prepare a list of
priority areas. . . . ”

11. It is unclear whether Sniffen  and others painted during the February vacation.
Custodial and maintenance personnel did not paint at Norwalk High School during the April
vacation.

12. On May 18, 1993, the School Board authorized painting projects at 19 of its buildings,
using surplus funds. The projects included some interior painting at Norwalk High School.
The School Board did not offer the Union the opportunity to perform the painting.

13. Beginning in or around early June 1993, outside contractors began this painting at
various schools. Thereafter, Mosby met with the School Board’s Superintendent, Ralph Sloan,
and the Union’s staff representative, Paul Wallace, about the painting projects. Mosby and
Wallace requested a copy of the minutes that reflected the School Board’s authorization of the
painting projects.

14. Sloan sent Mosby a memo dated June 7, 1993, in which Sloan stated that he had
reviewed the “ . . . budget and our painting needs for the remainder of the school year. I
believe we could use 4 or 5 men crews at Norwalk High, BCVA, and Brookside for the
remaining weekends in June. . . .‘I If Mosby were interested, he was to contact Gorian as
soon as possible.

15. The Union did not accept or reject Sloan’s offer. The Union filed the instant
complaint.
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16. The storekeeper is a position within the bargaining unit. The duties of the position
include, but are not limited to, ensuring that adequate supplies are procured and provided to
the custodial and maintenance staff.

17. Attached to the collective bargaining agreement are job descriptions for bargaining unit
personnel. The storekeeper’s job description states that the storekeeper’s duties are performed
under the general supervision of the Supervisor of Custodians. The position of Supervisor of
Custodians, now named the Foreman of Custodians, is vacant. The Maintenance Personnel
Job Description, which is a general title encompassing a number of maintenance functions,
provides that the storekeeper is under the supervision of the Supervisor of Maintenance.

18. In a letter dated June 29, 1990, Assistant Superintendent of Schools, Michael Muro
stated to the storekeeper at that time that ” .  . . [y]ou  are to continue with the current
encumbrance system . . . under the direction of Vincent DiMasi and Charles Klepacky. I need
to reinforce again that should we be low in stock or in danger of running out of any items
where after consulting with Mr. DiMasi and Mr. Klepacky results in you being directed not to
order, you are to notify me immediately by telephone. . . .I’ DiMasi was the Supervisor of
Custodians and Klepacky was the Maintenance Supervisor.

19. At some time after Gorian was hired as Facilities Director, nearly 3 years ago, Gorian
assumed some supervisory duties pertaining to the storekeeper. The School Board did not
bargain about Gorian’s assumption of these supervisory duties.

20. The storekeeper’s duties have not changed.

1 . The failure to abide by a grievance settlement constitutes a violation of 0  7-470(a)(6)
of the Act and a prohibited practice.

2 . The Union failed to prove a violation in this case because it failed to show that these
settlements were made as a result of a filing of a grievance.

3 . Absent a valid defense, an employer’s unilateral change in an existing condition of
employment that involves a mandatory subject of bargaining constitutes a prohibited practice
under the Act.

4 . The Union has failed to meet its burden of proof that the School Board’s decision to
change the manner in which the storekeeper was supervised affected a mandatory subject of
bargaining.
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The issues in this case are twofold. The first issue is whether the School Board
violated alleged grievance settlements, when the School Board did not offer the Union the
opportunity to perform the numerous painting projects that were ultimately completed by
outside contractors in the spring and summer of 1993.’ The second issue is whether the
School Board made a unilateral change and committed a prohibited practice under the Act,
when the School Board reassigned certain of the supervisory duties pertaining to the
storekeeper from the Foreman of Custodians and/or Supervisor of Maintenance to the
Facilities Director.

OF SF.l’TT,F~NT  ACrREEMENT.c,

It is now well-settled that the failure to abide by a grievance settlement is a refusal to
bargain and a violation of the Act. State of Connecticut (Gary Thomas) Decision No. 1766
(1979). Conn. Gen. Stat. 0 7-470(a)(6)  prohibits municipal employers from ” . . . refusing to
comply with a grievance settlement. . . .‘I Therefore, the Union has the burden of proving
both that there were grievance settlements between the parties and that the School Board
refused to comply with them.

The Union did establish that the parties reached a Memorandum of Understanding,
dated August 29, 1985 (the 1985 Agreement), which set forth, in part, that “[a]ny summer
and/or vacation period painting projects will be discussed with the Union.” However, the
Union failed to establish that the 1985 Agreement was a grievance settlement. The testimony,
regarding this agreement, was vague, but it supports the conclusion that the 1985 Agreement
did not arise from and settle a grievance. We conclude that the 1985 Agreement, whatever its
genesis, did not arise from a grievance settlement. Accordingly, we dismiss the complaint.2

In its complaint, the Union alleged that the memo from Michael L. Muro to Mark

1 One aspect of the Union’s complaint was that the School  Board  made a commitment to use custodians on painting
projects during the February and April vacation periods and then failed to schedule them.

2 We are not suggesting that we do not have&&diction  to resolve any settlement agreements unless the settlement
results from an actual  filing  of a grievance. For example, in State of Connecticut (DCYS), Decision No. 1870
(1980) we held that a failure to abide by an agreement reached in settlement of a dispute made in lieu of a
grievance constitutes a refusal  to bargain in good faith in violation of 0 5-270(a)(4)  of the SERA. We also stated
in Town  of Rocky Hill, Decision No. 2404 (1985) that a refusal to comply with a negotiated settlement of a
prohiiited  practice complaint constitutes a refusal to bargain in good faith and a violation of $ 7-470(a)(4)  of the
MERA. On the other hand, we do not believe that we have jurisdiction to resolve every dispute which occurs
between an Employer and Union during the course of a collective bargaining agreement. Many such agreements
can be consiclered  modifications and/or supplementation to existing contractual language, which we are not
empowered to resolve. In this case, the evidence failed to specifically address the context of how the settlement
came to exist. On this basis then, we believe we have no authority to resolve this dispute.
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Gorian, dated January 21, 1993, also constituted a grievance settlement that was violated,
although the presentation of the evidence and the Union’s brief lead us to believe that this
allegation was abandoned. In any event, we conclude that this memo was merely an internal
memo between two supervisors about carrying out certain painting work, which had previously
been discussed with the Union’s president. There is no evidence in the record to support that
the memo was a grievance settlement.

Since there is no grievance settlement implicated here, we conclude that the School
Board has not violated the Act, and we, accordingly, dismiss this aspect of the complaint.

Conn. Gen. Stat. 0 7-470(a)(4)  prohibits a municipal employer from ” . . . refusing to
bargain collectively in good faith. . . . ” with a union. It is well-settled that, in the absence of
an adequate defense, an employer commits an illegal refusal to bargain and, thus, a prohibited
practice under the Act if the employer unilaterally changes an existing condition of
employment that is a mandatory subject of bargaining. Bloomfield  Board of Education,
Decision No. 3150 (1993) and cases cited therein. The Union claims that because the School
Board reassigned certain supervisory duties pertaining to the storekeeper from the Foreman of
Custodians and/or the Supervisor of Maintenance to the Facilities Director, the School Board
made such a unilateral change in the storekeeper’s job description in violation of the contract.

We conclude that the Union failed to meet its burden of proof on this issue as well.
The Union conceded that the instant change did not alter the storekeeper’s duties or the content
of his job. Instead, the Union seems to suggest that the mere fact that the storekeeper must
now report to a different individual with a different job title on certain aspects of his job
constitutes the type of change that the School Board should have bargained. We do not agree.
We conclude that the minor change that was made, at least in part because of the restructuring
of managerial positions, was part of an ongoing operational adjustment within management’s
control. Furthermore, to the extent that the Union’s claim is based upon the job description
attached to the contract, we have no jurisdiction to resolve breaches of contract.

Based on the above, we dismiss the complaint.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

Sl AnnMcClorm;lck
Ann McCormack,
Alternate Board Member

Susan Carlson,
Alternate Board Member
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day
of June, 1995 to the following:

Elizabeth A. Foley, Esq.
Robert Murphy, Esq.
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 061054286

J. William Gagne, Jr., Esq.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Agent
Connecticut State Board of Labor Relations
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