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DECISION AND ORDER

On November 17, 1993, Local 442, Council 15, AFSCME, AFL-CIO (hereinafter the
Union), filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board), alleging that the City of Torrington Police Department (the City) had violated
0 7-470(a)(4)  of the Municipal Employee Relations Act (MERA or the Act). Specifically,
the Union alleged that the City unilaterally changed an existing condition of employment
when it implemented a policy requiring an officer to give a minimum of 48 hours notice
prior to being allowed to take vacation or compensatory time.

After the requisite preliminary steps were taken, the case came before the Labor
Board for a hearing on June 3, 1994, at which time the parties appeared, were represented
by counsel, and were provided full opportunity to present evidence, examine and cross-
examine witnesses, and make argument. The parties filed post-hearing briefs, the last of
which was received by the Labor Board on July 25, 1994. Based upon the entire record
before us, we make the following findings of fact and conclusions of law, and we issue the
following order.



. .

FINDINGS OF FACT

1. The City of Torrington Police Department is a municipal employer within the
meaning of the Act.

2 . Local 442, Council 15, AFSCME, AFL-CIO is an employee organization within the
meaning of the Act and at all times material hereto has been the exclusive collective
bargaining representative for a unit of full-time uniformed and investigatory empIoyees  of the
Torrington Police Department.

- -

3 . At all times material to the present dispute, the City and the Union have been
to a collective bargaining agreement, effective July 1, 1991 to June 30, 1994, which
provided in relevant part:

parties

ARTICLE VIII

VACATIONS

SECTION4. The vacation period shall be between January 1st and December 3 1st of
each year. All vacations must be completed during the calendar year, and are not
cumulative. The City must afford opportunity for the employee to take his vacation
within the calendar year. A minimum of two (2) patrolmen and one (1) supervisor on
each shift can be absent on vacation at any one time provided that in the discretion of
the Chief more than such number may be allowed.

SECTION5 Choice of date by employees shall be granted whenever practical but
operating requirements of the Police Department shall prevail. When choice of date
has been granted it will not be interfered with, except in cases of emergency. Shift
seniority shall govern in case of conflict between employees. Vacation selections will
be made between the time period of January 1st to March 31st. Provided that
whenever a member fails to select a vacation period during the period of January 1st
to March 31st,  he shall be entitled to select his vacation period thereafter and he shall
be granted his choice of vacation period or periods, providing that such dates shall not
interfere with the vacation selection of the other members or be in conflict with
operational requirements of the Department.

ARTICLE XV

GENERAL PROVISIONS

SECTION 2. The City of Torrington agrees to continue all benefits of whatever nature
presently enjoyed by the employees, not covered by the terms of this agreement,
provided, however, “benefits” as used herein shall not include a payment or other
credit for unused sick days except as provided in ARTICLE V, Section 10.
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ARTICLE XXI

MANAGEMENT RIGHTS

There are no provisions in the Agreement that shall be deemed to limit or curtail the
City of Torrington in any way in the exercise of the rights, powers and authority
which the City had prior to the effective date of this Contract unless and only to the
extent that provisions of the Agreement specifically curtail or limit such rights,
powers, and authority. The Union recognizes that the City’s rights, powers and
authority include but are not limited to, the right to manage its operations, direct,
select, decrease and increase the work force, including hiring, promotion, demotion,
transfer, suspension, discharge or lay-off; the right to make all plans and decisions on
all matters involving its operation, the extent to which the facilities of any department
thereof shall be operated, additions thereto, replacements, curtailments or transfers
thereof, removal of equipment, outside purchases of products or services, the
scheduling of operations, means and processes of operations, the materials to be used,
and the right to introduce new and improved methods and facilities and to change
existing methods and facilities; to maintain discipline and efficiency of employees, to
prescribe rules to that effect; to determine the qualifications of employees; and to run
the Department efficiently, provided that it does not affect a mandatory subject of
bargaining.

(Ex. 1)

4 . Prior to June of 1986, all vacation and compensatory time requests were routed
through the Chief, who possessed sole authority at that time to grant or deny such requests.
This procedure often resulted in a response delay of five days or more. In June of 1986,
current Chief of Police Mahlon Sabo assumed his duties. One of the changes Chief Sabo
instituted was to delegate the authority to grant vacation and compensatory time requests to
the shift commanders. Since then, the shift commanders have, by practice, received requests
for vacation or compensatory time at any time with no minimum notice requirement. It was
not uncommon for an officer to request time off either before the start of a shift or even
during a shift, if there were sufficient officers scheduled to work. The shift commanders
have at all times retained the discretion to grant or deny all requests depending upon the
staffing needs of the Police Department at the time of the request.

5 . On October 3, 1993, an officer requested a vacation day hours before his shift was to
start, which was granted by the shift commander. Later, the other three officers who had
been scheduled to work that shift called in sick, and the Police Department was faced with a
situation where there was only one officer available to man a patrol car for the entire shift.
After significant effort on the part of the shift commander, an employee agreed to come to
work on overtime to help alleviate the staffing problem.
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6 . Thereafter, on October 13, 1993, the Chief authorized Captain DePaoli  to issue Order
Number 2400093, which stated:

Request for Vacation or Compensatory Tie

Effective immediately and to ensure the proper manpower needs of the Torrington
Police Department, all personnel will be required to give a minimum of forty-eight
(48) hours notice prior to being granted any future vacation or compensatory time.

Prior to any personnel being allowed to use vacation or compensatory time, the
allowing supervisor will take into consideration the manpower needs of the
department. The supervisor will also assure that personnel who request vacation or
compensatory time, have the time coming to them prior to any vacation or
compensatory time being approved.

All supervisors will be required to keep a record of their subordinate’s vacation and
compensatory time due.

All supervisors will receive a monthly total of vacation, compensatory and sick time
due each employee from the records office.

(Ex. 2)

7. The Order referenced above was issued in direct response to the situation described in
Finding 5, and the Chief believed that the notice requirement would enable the Police
Department to better address its staffing needs and to avoid similar staffing problems in the
future.

8. The Union requested bargaining with the City over the Order, which the City refused.

CONCLUSIONS OF LAW

1. An employer’s unilateral change in an existing condition of employment
involving a mandatory subject of bargaining will constitute a prohibited practice under the
Act unless the employer provides an appropriate defense. One defense an employer may
assert is that the collective bargaining agreement permits the unilateral action.

2 . The management rights clause in this contract does not relieve the employer of
the duty to bargain over the minimum notice requirement.

3 . Under the facts of this case, the minimum notice requirement is a mandatory
subject of bargaining.
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DISCUSSION

The Union in this case alleges that the City unilaterally implemented a 4%hour  notice
requirement for officers requesting vacation or compensatory time. According to the Union,
this unilateral action constituted a change to an existing condition of employment, and  the
City’s failure to bargain prior to implementing the notice requirement resulted in a violation
of the Act.

The City does not deny that it refused to bargain with the Union prior to unilaterally
instituting the notice requirement. Instead, the City offers three separate arguments in its
defense. First, the City claims that the action was permitted by the contract. Second, the
City asserts that the notice requirement was not a mandatory subject of bargaining. Lastly,
the City maintains that the notice requirement has a & minimis  effect and, as such, does not
require bargaining. In this case, we find that the City’s defenses do not justify its unilateral
action, and accordingly we agree with the Union that the City has committed a prohibited
practice by its failure to bargain over the notice requirement.

An employer’s unilateral change in an existing condition of employment involving a
mandatory subject of bargaining will constitute a prohibited practice under the Act unless the
employ&  provides an appropriate defense. BZoomfieM  Board of Education, Decision No.
3150 (1993); Town of Wilton,  Decision No. 2779 (1990) and cases cited therein. One
defense an employer may assert is that the collective bargaining agreement permits the
unilateral action. City of Stamford, Decision No. 2992 (1992) and cases cited.

In this case, the City claims that Article VIII of the contract regarding vacations
allowed the City to unilaterally institute a minimum notice requirement. The City primarily
bases its argument on the language contained in Article VIII, specifically that “the
operational needs of the Police Department shall prevail” over any vacation request
submitted. The City maintains that the discretion of the Department contained within this
provision to denv vacation requests implies that the Department has a right to expect a
“reasonable period of time to make that decision”. City’s Brief at 7. We note that the
parties did negotiate about a reasonable notice period before utilizing vacation or
compensatory time and their agreement is reflected in Article VIII. The City may not now
go beyond this provision given the established practice of permitting last minute requests.
We also fail to see how a minimum notice requirement enhances the City’s existing position
in regard to department operations; the contract already gives the City the opportunity to
deny a request if the City believes it will be understaffed or determines it cannot make an
adequate determination of staffing needs at the time of the request.’ Moreover, the contract

I We note that it is in the best interests of the individual employee to request vacation time well in
advance in order to assure that he or she will be granted the specific days requested. In this regard, we
believe that the City’s institution of the 4%hour  notice rule likely was not primarily targeted at those
employees seeking to obtain long stretches of vacation time but rather to eliminate the practice of
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does not limit  the amount of time needed by the employer to make such determinations;
ostensibly, the employer might need, in certain situations, up to 48 hours to make a
legitimate determination of staffing needs prior to granting or denying a request for time off.
We do not mean to suggest by this language that we are providing the employer with a way
around the unilateral implementation of a notice requirement. Rather, we believe that in
conducting the day-to-day operations of a busy police department, there might arise
circumstances where a shift commander is unable to make a legitimate, good faith -
determination of staffing needs at a moment’s notice. Conversely, there might be other
circumstances where an instant decision could legitimately be made without adverse impact
on the Department. Thus, we find that the contract permits employer discretion regarding
granting time off requests, but does not allow the employer to mandate a routine minimum
notice requirement without negotiation.

The City further argues that the management rights clause supersedes any contract
provision which does not specifically limit the City’s power. In effect, the City is urging us
to find that the Union has waived its right to bargain over a minimum notice requirement
since the Union did not negotiate specific language in the contract addressing that issue. W e
disagree.

We have held that a management rights clause does not cut off a duty to bargain in
the absence of a specific reference to the subject of the change. Redding  Board of
Education, Decision No. 1922 (1980) and cases cited therein. In order to find a waiver of
rights by a Union based on a management rights clause, the waiver must be clear and
unmistakable. State of Connecticut, Decision No. 2859 (1990). In this case, we find no
such language in the management rights clause which would warrant a finding that the Union
had waived its right to bargain over this type of unilateral change. To the contrary, the last
clause which reserves for the City the right to run the department efficiently is limited by the
caveat “provided that it does not affect a mandatory subject of bargaining”. As we have
found that the notice requirement in this case is a mandatory subject of bargaining, see
discussion infm, we thus conclude that the management rights clause in this contract does
not reserve to the City the right to unilaterally change the methods by which compensatory
time and vacation benefits are implemented without bargaining.

The City also implies that the contract enables the Police Department to take such
unilateral action when it advances the efficiency and safety of its operations. While the
Police Department’s desire to achieve efficiency and safety is certainly commendable, we
have stated before that the legitimacy of the employer’s reasons for taking unilateral action is

requesting time off at the start of or during a scheduled shift.
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not determinative. Town of Windsor Locks, Decision No. 3154 (1993); Town of Wilton,
supm2 Rather, the language of the contract itself governs. Here the management rights
clause provision that the City has the right “to maintain discipline and efficiency of
employees” must be read in conjunction with Article VIII. As previously discussed, Article
VIII provides the methods by which employees are to submit vacation requests. If the City
finds that such methods do not advance efficiency and safety in the proper manner, the City
is not prohibited from negotiating changes to the policies with the Union during negotiations
for a successor agreement. What the City cannot do, however, is unilaterally and without
negotiation change the policies without regard to its collective bargaining obligations. For all
of the foregoing reasons, we find that the contract does not permit the City’s unilateral action
in this case.

We also disagree with the City’s argument that the notice requirement is not a
mandatory subject of bargaining. In addressing this argument, we are guided by the
principles set forth in West Hartford Education Association v. DeCourcy, 162 Conn. 566
(1972),  and developed thereafter in numerous decisions by the Labor Board. As we have
stated:

As DeCourcy recognizes there is an area of overlap between what have traditionally
been thought managerial functions and what concerns conditions of employment for
the employees. In drawing the line within that area between those items that must be
bargained over and those which the employer may act on without bargaining a balance
must be struck. And in striking it the tribunal should consider, we believe, the
directness and the depth of the item’s impingement on conditions of employment, on
the one hand, and, on the other hand, the extent of the employer’s need for unilateral
action without nepotiation  in order to serve or preserve an important policy decision
committed by law to the employer’s discretion. We put it thus (with the underlined
words emphasized) because DeCourcy makes clear that the duty to negotiate does not
deprive the employer of the power to take unilateral action as a final resort when
negotiation has failed.3

2 As we discussed in Town of Wilton,  supra, “If the only test for determining whether an employer has
an obligation to bargain with the representative of its employees is the legitimacy of the employer’s
reason for taking unilateral action, then collective bargain becomes an empty promise...This  is contrary
to one of the underlying principles of collective bargaining, which is to give workers the opportunity to
deal with their employers on an equal footing concerning wages, hours and other conditions of
employment, by imposing upon labor and management the mutual obligation to bargain collectively. ”
(internal cites and quotations omitted).

3 The Employer’s right to take unilateral action may well be limited by the existence of statutory interest
arbitration. Conn. Gen. Stat. 0  7-472a,  b, c. See discussion in Oxford Board of Education, Decision
No. 3126 (1993) p. 10.
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Town of East Haven, Decision No. 1279 (1975),  sustained in relevant part, Town of East
Haven v. East Haven Police Union, Dkt. No. 142400, Conn. Super. Ct., New Haven J.D.,
(June 17, 1975) Levine, J.

In the present case, the employees clearly had the benefit of requesting time off
without any restrictions on that request. If an employee decided to take time off the next
day, or even the same day, he or she could request such time, subject of course to the
approval of the shift commander. The practice allowed for flexible access to one’s time
without having to plan for it or to give notice, clearly a benefit. The City’s argument that
the rule merely permits a means of implementing the benefit in an efficient manner to help
assure that the operational requirements of the department are met is not supported by the
evidence. In fact, both the deputy chief and counsel for the City conceded that the notice
requirement would not resolve the situation that precipitated the issuance of the Chief’s order
here, where a shift was short staffed due to a large number of officers calling in sick. In
addition, there was no evidence offered to prove that the order was necessary for the efficient
operation of the Department. In this regard, we emphasize that if the City is experiencing
staff shortages on a particular day, it still retains the right by contract to deny an employee’s
request based on operational needs, In sum, the unilateral action here significantly impinged
upon a term or condition of employment and did not preserve an important policy decision
committed to the City’s discretion. Accordingly, we find the notice requirement to be a
mandatory subject of bargaining.

Our conclusions above require us to likewise dismiss the City’s argument that the 48-
hour notice rule has a & minimis  effect on the working conditions of the bargaining unit.
Accordingly, we find that the City has committed a prohibited practice under the Act.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Torrington shall:

I. Cease and desist from requiring or implementing a forty-eight (48) hour notice
requirement before allowing bargaining unit members to take vacation or compensatory time.
off.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act:

a. Reinstate and maintain the practice of allowing bargaining unit members to
request vacation and compensatory time off at any time unless and until the City has
completed its bargaining obligation.
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b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

c . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt .of  this Decision and Order of the steps taken by the City of Torrington to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member
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.

CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage
prepaid this 26th day of January, 1995 to the following:

Victor M. Muschell, Esq.
Muschell, Phalen & Simoncelli
104 Church Street
Torrington, Connecticut 06790-5286

Burton S. Rosenberg, Esq.
P. 0. Box 3541
New Haven, Connecticut 06525

Delia R. Donne, Mayor
City of Torrington
Municipal Building, 140 Main Street
Torrington, Connecticut 06790

Peter Gernat, Staff Representative
Council 15, AFSCME, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

John W. Kingston '
Agent
Connecticut State Board of Labor Relations
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