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DECISION. ORDER AND PARTIAL DISMISSAL OF COMPLAINT

On April 8, 1992, Middletown Police Local, #1361,  Council 15, AFSCME,
AFL-CIO (the Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the City of Middletown (the City) had violated $ 7-470(a)(2)
& (4) of the Municipal Employee Relations Act (the Act or MERA). Specifically, the Union
alleged that, on or about January, 1992, the City made unlawful unilateral changes to
“General Orders” in the Middletown Police Department. On August 20, 1994, the Union
amended the complaint to add the allegation that the City had unlawfully disciplined a
bargaining unit member for an alleged violation of the General Orders.’

I At the hearing in this matter the Union informed the Labor Board that it did not dispute the City’s right
to issue all the General Orders referenced in the Union’s complaint. In its post-hearing brief, the
Union clarified that it was only contesting the City’s right to promulgate 23 of the General Orders; the
23 orders in dispute were listed in an appendix to the Union’s brief.



After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on January 13, 1993. All parties were represented and
allowed the opportunity to present evidence and to examine and cross-examine witnesses.
Both parties filed briefs, the last of which was received by the Labor Board on May 3,
1993.*  On the basis of the entire record before us, we make the following findings of fact,
conclusions of law and order.

FINDINGS OF FACT

1. The City is a municipal employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all times
material hereto has been the exclusive statutory collective bargaining representative of a
bargaining unit consisting of uniformed and investigatory employees of the Middletown
Police Department. (Ex.  1)

3 . The City and the Union were parties to a collective bargaining agreement with
effective dates July 1, 1989 through June 30, 1992 which contained the following
management rights clause:

ARTICLE 2. MANAGEMENT RIGHTS

Sec. 1. Except as specifically abridged or modified by any provision of this
agreement, the City will continue to have, whether exercised or not, all of the rights,
powers and authority heretofore existing, including but not limited to the following:
Determine the standards of services to be offered by the police department; determine
the standards of selection for employment; directs its employees; take disciplinary
action for just cause; relieve its employees from duty because of lack of work or for
other legitimate reasons; issue rules and regulations; maintain the efficiency of
governmental operations; determine the methods, means and personnel by which the
City’s operations are to be conducted; determine the content of job classifications;
exercise complete control and discretion over its organization and the technology of
performing its work; and fulfill all of its legal responsibilities. The above rights,

2 The City’s brief contained additional material relevant to a determination of this case. Specifically, the
City attached to its brief the following documents: (a) “Unusual Police Circumstances” packet of forms
used for compilation of information (Ex.  7); (b) Memo dated May 5, 1992 regarding “Peer Helper
Program” (Ex. 8); (c) Document describing the content of the “Required Review Firearms Course”
(Ex. 9); (d) Memo dated October 4, 1990 listing personnel transfers effective November 5, 1990 (Ex.
10); (e) Document titled “Rule X, Discharge” (Ex. 11); (f) Memo dated March 16, 1983 regarding
Hostage/Barricaded Criminal Training and memo dated January 18, 1985 regarding SCUBA team (Ex.
12). By letter dated August 16, 1993 the Labor Board informed the Union of its initial determination
that the exhibits appeared to contain relevant information and allowed the Union the opportunity to
comment on or object to the Board’s use of the exhibits. Having heard no objection from the Union,
we will consider the exhibits in our determination of this matter.
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responsibilities and prerogatives are inherent in the Mayor and the Common Council
by virtue of statutory and charter provisions and cannot be subject to any grievance or
arbitration proceeding except as specifically provided for in this agreement.

, (Ex. 1)

4 . Prior to February, 1992, there was in effect a document entitled “Regulations
of the Police Department” which had been adopted by the Middletown Police Commission on
August 2, 1986. (Ex.  2)

5 . Prior to February, 1992, there was in effect a set of “Standard Operating
Procedures” (SOP) for the Middletown Police Department. (Ex. 5)

6 . If the Middletown Police Department wishes to become or remain accredited
by the “Commission on Accreditation for Law Enforcement Agencies”, it must meet certain
standards established by the Commission and set forth in “Standards for Law Enforcement
Agencies: The Standards Manual of the Law Enforcement Agency Accreditation Program.”
(Ex  6)

7 . Prior to February, 1992, the Police Department provided officers with forms
to be used in reporting information concerning an unusual on or off duty police
circumstance. (Ex. 7)

8. Since September, 1991 the Police Department has had in effect a “Peer Helper
Program” designed to assist officers who are experiencing stress or other difficulties. The
program includes the designation of certain police officers as “Peer Helpers”. (Ex. 8)

9 . Prior to February, 1992 the Police Department had in effect a training
program for members of the department and the SWAT team to train officers for a hostage
situation. (Ex.  12)

10. On or about February 1, 1992, the City implemented a series of “General
Orders” for the Police Department. (Ex.  3B)

11. The City implemented the General Orders referred to in finding of fact #lO
without negotiating with the Union.

12. The Union demanded bargaining regarding the General Orders which demand
was refused by the City.

13. On or about June 23, 1992, Officer Kenneth Dale was issued a disciplinary
warning for an alleged violation of General Order 4 1.2.8(b4)  and 41.2.8(fl).
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CONCLUSIONS OF LAW

1 . Absent an adequate defense, an employer commits a prohibited practice when
it unilaterally changes a condition of employment which involves a mandatory subject of
bargaining.

2 . An employer can provide an adequate defense by showing that a change did
not occur; the change is & minimis;  the change is permitted by the collective bargaining
agreement; or the change does not involve a mandatory subject of bargaining.

3 . The City of Middletown did not commit a prohibited practice by unilaterally
implementing General Orders # 1.2.4, 1.3.1, 1.3.2, 1.3.6, 1.3.7, 1.3.8(G), 1.3.9, 1.3.11,
1.3.13, 1.3.14, 1.3.16, 4.1.1-4.1.3, 5.1.1(A)(B),  5.1.2(C), 5.1.5(D),  11.1.2, 11.1.4,
12.1.4, 12.2, 13.1.1(B),  16.1.2, 16.2.8, 16.3.1, 16.3.2, 16.4, 16.6.1(B),  16.6.2, 17.1,
26.1.1(B),  26.1.3(N), 26.1.5(3a),  26.1.7, 26.1.8(A), 26.1.9, 41.1.3, 41.1.5(A), 41.1.6,
41.1.7, 41.1.8, 41.1.14(A), 41.1.18(A), 41.1.22@3),  41.2.8, 41.2.11, 41.2.12,
42.1.2(B3),  42.2.7, 42.2.8, 43.1.2, 43.1.6, 43.1.7, 43.1.9(A2),  43.2.14(B8),  47.1.2(C),
47.1.5, 47.1.15 because these General Orders did not change existing conditions of
employment.

4 . The City of Middletown did commit a prohibited practice by unilaterally
implementing General Orders # 11.1.1, 16.3.3, 16.5, 16.6.1(C), 26.1.8(B), 42.1.2(A)
because these General Orders involve mandatory subjects of bargaining and did change
existing conditions of employment.

5 . The City of Middletown did not commit a prohibited practice by issuing a
disciplinary warning to Officer Kenneth Dale on June 23, 1992.

DISCUSSION

In this case, we must decide if the City of Middletown committed a prohibited
practice by unilaterally implementing certain General Orders on or about February 1, 1992.
The Union contends that the City had an obligation to bargain with it prior to implementing
twenty-three General Orders.3 The Union’s position rests on its contention that the listed
General Orders concern mandatory subjects of bargaining and constitute changes to existing
conditions of employment. The City contends that the General Orders are merely a
codification of existing rules, procedures and practices or are allowed by the management
rights clause of the parties’ collective bargaining agreement.

3 As listed in the Union’s brief, the disputed General Orders $0are 1.2, 1.3, 4.1, 5.1, 11.1, 12.1, 12.2,
13.1, 16.1, 16.2, 16.3, 16.4, 16.5, 16.6, 17.1, 26.1, 41.1, 41.2, 42.1, 42.2, 43.1, 43.2, 74.5. The
Union does not argue about all portioris  of each listed section. Instead the Union’s brief makes clear
which individual subsections are disputed.
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It is well-settled that an employer commits a prohibited practice and a violation of the
Act when it unilaterally changes a condition of employment which involves a mandatory
subject of bargaining, unless the employer can provide an adequate defense. Town of
Omnge  Police Department, Decision No. 2969 (1991); Town of Hamden,  Decision No.
2394 (1985); NLRB v. Katz, 369 U.S. 736 (1962).

Where a Union alleges that an employer has unlawfully unilaterally changed a
condition of employment, the burden is on the union to prove that a change has occurred.
Bloonlfield  Board of Education, Decision No. 2821 (1990); City of Torrittgton, Decision
No. 2172 (1983). If the employer’s conduct does not constitute a change from existing
practice, the union’s complaint must be dismissed. Farmington Board of Education,
Decision No. 2681 (1988); Town of Eust  Haven, Decision No. 2300 (1984). Also, if a
change occurs but involves a subject fundamental to the employer’s operation and falls within
the realm of managerial discretion, the employer will not be obligated to bargain. West
Hartford Board of Education v. DeCourcy,  162 Conn. 566 (1972). However, the employer
remains under an obligation to bargain substantial secondary impacts on conditions of
employment of its managerial decisions before such decisions may be implemented. city  of
Bridgeport and City of New Haven (SOS), Decision No. 3 119 (1993).

Further, even if the union proves that a change has occurred, an employer can
provide other adequate defenses to the alleged violation. Specifically, if the change is not
substantial and does not impinge with sufficient seriousness on working conditions, the
change may be found to be & minimis  and the employer will not be obligated to bargain
regarding that change. Borough of Naugatuck, Decision No. 2874 (1990); City of
Staqford,  Decision No. 2677 (1988). Also, if the change is permitted by the collective
bargaining agreement between the parties, the employer will not be found to have violated
the Act by unilaterally implementing the change. Town of Newington, Decision No. 1116
(1973),  sfsd  in Town of Newington v. Connecticut State Board of Labor Relations, Docket
No. 109307 (Court of Common Pleas, Hartford J. D., December 11, 1973),  Kinmouth, J.;
Town of Ridgefield,  Decision No. 2891 (1991); City of Stamford, supra.

We must review each of the disputed General Orders in order to determine if the
City was obligated to bargain with the Union prior to implementation or whether the City has
presented an adequate defense to the Union’s allegations of unlawful unilateral change. W e
will, therefore, individually review each of the Orders listed in the Union’s brief.

6 1.2.4 This General Order describes the responsibilities and duties of officers who
are off duty and describes the limits of the Police Department’s liability for the illegal acts of
officers. The Union contends that there never existed a similar provision in the operating
procedures of the department and thus, ‘this Order must be bargained because it constitutes a
change ,in the working conditions of the bargaining unit members.
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The City argues that this Order is only a codification of existing operating procedures
and merely states the current statutory law regarding illegal conduct of officers and the
liability of the City for such conduct.

We believe the General Order restates the existing rule as it appeared in the Standard
Operating Procedures of the Department which state that officers are considered to be on
duty at all times for the preservation of the public safety. Further, the General Order merely
prohibits illegal conduct of police officers and states the current law regarding the liability of
the department in this regard. Therefore, we do not find that there is a substantial change
involving a mandatory subject of bargaining and we dismiss this portion of the complaint.

0 1.3.1 - This section involves definitions concerning the use of force. The Union’s
primary concern with this section seems to be that the term “verbal force” is not covered by
former SOP 70A. However, we find this General Order to be essentially the same as the
rules set forth at $5  304.10 and 304.11 of the existing regulations of the department which
deal with the language and behavior of an officer. Therefore, we find no substantial change
from existing practice and we dismiss this part of the complaint.

0 1.3.2 - This section sets forth the rule for use of deadly force to defend a human
life. The Union objects to this section on the grounds that it does not define the words
“reasonably believes”. We believe the term is a common term which does not require
negotiations prior to implementation. We also note that this term was not defined in
SOP 70A. However, General Order 6 1.3.4 provides for training of officers in the use of
deadly force which would appear to negate the Union’s concern that officers are left without
guidance on the subject. Accordingly, we dismiss the allegation concerning 0 1.3.4.

0 1.3.6 - This section addresses the use of off duty weapons. The Union admits that
subsection A of the General Order mirrors 0 304.59 of the existing regulations but argues
that, because the new order limits the use of ammunition and does not provide for
ammunition, that subject must be negotiated. The City argues that the existing regulations
cover this subject at 6 307.4 which states that only the ammunition issued by the department
shall be used by officers.

We find that the Union has not proven a substantial change in a condition of
employment. There is nothing, on the face of the existing regulations, to indicate that off
duty weapons were not included in the rule set forth in 0 307.4. Therefore, we cannot find
that the City substantially changed its policy regarding ammunition for off duty weapons and
we dismiss this portion of the complaint.
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Q 1.3.7 - This section addresses prohibited weapons. The Union argues that
subsection (4) should be negotiated because it conflicts with 0 1.3.1, V(C) and therefore,
does not put officers on notice of which weapons are prohibited.4 The City argues that
0 1.3.1, V(C) clearly only refers to non-weapon “objects” which are not carried by
employees as weapons while 6 1.3.7 refers to prohibited “weapons”.

We agree with the City. We find that there is no conflict between 0 1.3.7 and
0 1.3.1 because the sections refer to two different situations; one being “progressive’use of
force” and the definition of objects in the use of force, while the other explicitly refers to
“weapons”. We find that the section adequately puts officers on notice of permissible
weapons.

0 1.3.8(G) - This section restricts the use of secondary firearms. The Union argues
that this section may impact on the safety of officers and should be negotiated. The City
argues that $8304.58  and 307.4 of the existing regulations allow the City to restrict and
delineate authorized weapons.

We agree with the City. The referenced sections of the regulations clearly limit the
employees to carrying only weapons authorized by the City. We also note that the collective
bargaining agreement between the parties at Article 21, section 6 mandates that the Chief
shall have the right to designate any pistol to be purchased by an officer. Thus, we find that
no change has occurred in the policy dealing with secondary firearms.5

8 1.3.9 - This section involves the discharge of a firearm and the necessary reports
incidental to such discharge. The Union admits that 6 1.3.9 almost mirrors SOP 70A but
argues, two major changes. The first alleged change is in subsection A which requires
notification to the department of the discharge of the firearm “regardless of duty status”.
The second alleged change is in subsection C(4) which requires the use of the Employee
Assistance Program. The Union asserts that both those sections should be negotiated.

The City argues that this General Order does not change any of the requirements of
the former SOP 70A and the former procedural memorandum entitled “Unusual Police
Circumstance Packet” (Ex.  7). Further, the City argues that the department has always
maintained an Employee Assistance Program and that the counseling under such a program is
not mandated by the General Order.

4 Section 1.3.1,V(C)  states: Any other non-lethal object that an employee uses to assist in subduing an
individual will for the purpose of this policy be considered intermediate force (i.e., portable radio,
rock, stick).

5 Because we have found no change in a term or condition of employment, we do not reach the Union’s
argument regarding the “impact” of this general order. However, we note the lack of evidence
presented regarding the alleged impact of this section,
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We agree with the City. A review of the relevant documents reveals no change from
the former SOP 70A and the existing operating procedures.

6 1.3.11 - This section involves firearms qualification for officers. The union argues
that the “80% ratios” provided in subsections B, C & D are changes from the former “70%
ratios”. The City argues that the ratios are based on state regulations promulgated by the
Municipal Police Training Council pursuant to Conn. Gen. Stat. 0 7-2944. Further, the City
argues that the current regulations at $5  304.57 and 304.60 require officers to be proficient
in the use of firearms.

We find that the ratios for the “shooting” portion of the qualification is set by statute
and therefore does not have to be negotiated. With regard to the written portion of the
qualification, we find  that the union has not proven that a change has occurred. Specifically,
the portion of the collective bargaining agreement referenced by the Union is not applicable
because that p0rtio.n  of the agreement only refers to hiring and promotion. Further, we find
that the existing regulations do require officers to be proficient in this area. Since
“proficiency” is not defined and the Union has not offered any evidence to show that
“proficiency” has been interpreted in the past to require only 70% we cannot find that a
change has occurred and we dismiss this portion of the complaint.

0 1.3.13 - The Union argues that this section which requires a “Use of Force Report”
is a new requirement which must be negotiated. The Town argues that the prior SOPS,
regulations and “Unusual Circumstances” memo all contained the same requirement.

We are not convinced that the prior existing regulations and procedures are similar
enough to the new General Order so as not to constitute a change. However, even if the
General Order contains a new requirement, we conclude that the requirement is not a
mandatory subject of bargaining. The Department has the right to require such a report.
Accordingly, we dismiss this allegation.

8 1.3.14 - The Union claims that the Town must negotiate the “secondary impacts” of
this General Order which establishes a firearms review board. However, the Union
presented no evidence as to the alleged “impacts” of this review board. Since the burden is
on the Union to prove the alleged secondary impacts, we have no choice but to dismiss this
allegation.

0 1.3.16 - This section provides for relief from duty pending a shooting investigation.
The Union claims that this is a new requirement. The Town argues that such transfers were
provided for in 0 101.6 of the Regulations. Given the similarity between the new General
Order and the existing regulation, we find that the Union has not proven a substantial change
and we dismiss this allegation.

8 4.1.1 - 4.1.3 These sections deal with the responsibilities of department personnel
assigned as liaisons to the Courts. The Union claims that the “impact” of assigning duties to
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these individuals should be negotiated. Again, we find that the Union has not provided any
evidence of the alleged impacts so as to require bargaining and we dismiss this allegation.

8 5.1.1(A)(B) & 5.1.2(C) - The Union claims that these sections which concern the
responsibilities of the liaison officer and the Division Commander have impacts which must
be bargained with the Union. We again find that no evidence was presented to support a
conclusion that these sections have substantial impacts on the bargaining unit and we dismiss
this allegation.

Q 5.1.5(D) - The Union argues that this section, dealing with prioritizing warrant
service, has substantial impacts on the bargaining unit. We find that no evidence has been
presented to support a finding of substantial impacts and we dismiss this allegation.

0 11.1.1 - This section provides an organizational structure for the Middletown Police
Department. The Union claims that this section effectively merges the divisions of Traffic
and Patrol which will have substantial effects due to the merger of the personnel in each
division. The Union is most concerned about determination of seniority in such matters as
vacation and assignments. Thus, the Union requests bargaining concerning the impacts of
this General Order.

The Town does not deny that the divisions of Traffic and Patrol will be merged.
Instead it argues that it has no duty to bargain because both the existing regulations and the
collective bargaining agreement allow the Chief to transfer and assign employees.

We agree with the Union in this case. Although the Chief may have the power to
assign employees, we see the instant issue as different. Specifically, this General Order will
merge two divisions which will raise significant issues of seniority and related rights. The
secondary impacts of this decision are clear. As such, we find that the City must bargain
regarding the secondary impacts of implementing General Order 0 11.1.1.

8 11.1.2 -This section merely describes the organization of the office of the Chief.
We fail to see the issue raised by this section inasmuch as the Chief has the right to organize
his own office without bargaining with the Union. We also fail to see any evidence of
substantial impacts which would require bargaining. Although the Union expresses concern
over an issue of confidentiality within the Chiefs office, the record does not contain any
further information about this concern. As such, we cannot find that the impact of this
General Order is substantial so as to require bargaining and we dismiss this allegation.

0 11.1.4 - This section states that every member of the Middletown Police
Department shall receive a copy of the rules and regulations which will discuss the
organizational structure. This section contains nothing which effects a major term and
condition of employment; in fact, we fail to see what possible bargaining could take place
concerning this innocuous provision. We dismiss this allegation.
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6 12.1.4.-  The Union objects to this section because it requires officers to obey the
orders of the department; the Union would prefer the section to require officers to obey all
W e  f i n d  t h a t  t h i s  s e c t i o n  i s  i d e n t i c a l  t o  t h e  l a n g u a g elawful orders of the department.
contained in 0 304.1 of the regulations and therefore, we find that there is no substantial
change and we dismiss the allegation.

0 12.2 -This section deals with the manner in which information regarding orders will
be maintained and distributed to personnel in the police department. The Union argues that
since the promulgation of the General Orders is a new way of conveying this information,
the Town must negotiate about it. We find that although the General Orders are a new label
given to the “rules” under which the department will operate, the provisions of $12.2 merely
describe the mechanical means by which the information will be reviewed, maintained and
distributed. We find nothing substantive in this section which affects major terms and
conditions of employment and therefore, we dismiss this allegation.

0 13.1.1(B) - This section describes management’s responsibility in ensuring the
accuracy of information regarding criminal statistics. The activity described is not a
mandatory subject of bargaining; it is simply a description of the manner in which
management will keep track of its own activities. The Union has not shown any substantial
impacts on the bargaining unit from this action and as such, we dismiss this allegation.

0 16.1.2 - This section describes management’s determination of assignments
according to workload assessments. The Union argues that since workload is a mandatory
subject of bargaining, the entire General Order must be bargained. The Town argues that
this General Order is consistent with the collective bargaining agreement and the regulations.

We conclude that nothing in $ 16.1.2 constitutes a change from the existing
regulations which provide for the efficient operation of the department, the assignment of
personnel according to efficiency determinations and studies to determine personnel
allocation. We dismiss the allegation regarding 5 16.1.2.

6 16.2.8 - This section allows the number of patrol beats on each shift to fluctuate
according to workload. We find that this section does not concern a mandatory subject of
bargaining because it relates to management’s right to determine the number and assignment
of personnel.

00  16.3.1 & 16.3.3 - These sections concern special assignments, the department’s
review of the need for such assignments and the qualifications and selection of officers to
such assignments. The Union claims that both sections must be bargained in their entirety.

We find that 0 16.3.1 is not a mandatory subject of bargaining because it concerns
management’s right to determine the need for special assignments. However, we find that
0 16.3.3 is a mandatory subject of bargaining because it concerns the selection criteria for
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such assignments. In essence, 5 16.3.3 concerns the impacts of 5 16.1.1. We, therefore,
find that $ 16.3.3 must be negotiated.

Q 16.3.2 - The Union argues that $16.3.2  must be negotiated because it provides for a
General Order not yet in existence. The Union’s claim is that any General Order not yet in
existence must be negotiated. We do not agree. As can be seen from a review of the
General Orders in dispute in this matter, many of the Orders are merely codifications of
existing rules and regulations. It is impossible to order the Town to bargain over something
the content of which is as yet unknown. For that reason, we will not order the Town to do
so for any General Order referenced but not yet in existence. These Orders include
06  16.4.11, 16.6.1, 17.18, 42.2.1(D)(3), 43.2.3(B)(l), 43.2.6(B), 43.2.17(B)(4),  74.51,
74.5.3. We will not again discuss these Orders in this decision.

0 16.4 - This section describes the existence and function of supernumerary officers.
The Union claims that this Order expands the collective bargaining agreement. We do not
find that the Union has shown a substantial change from the collective bargaining agreement
or the existing regulations and as such, we dismiss this allegation.

0 16.5 - This section concerns the function and role of auxiliary officers. The Union
claims that this section contains descriptions of certain duties, such as riding in a patrol car,
which must be negotiated with the Union. The Town argues that the General Order does not
expand the duties of the auxiliaries as such are set forth in the regulations.

We find that the General Orders contain more expansive descriptions of the duties of
the auxiliaries than appear in the regulations. In this regard, just on the face of the General
Order, there is a significant change from the previous regulation describing the duties and
responsibilities of auxiliaries. Since the role of auxiliaries clearly may affect the terms and
conditions of employment of the members of the bargaining unit, we find that this section
must be bargained.

0 16.6.1 - This section specifies certain positions as civilian and also provides that
some sworn personnel may be assigned to said positions in the event of an urgent need of the
department.

The Union argues that this provision “civilianizes” bargaining unit positions. The
Union also claims that the terms “temporary assignment” and “urgent need” should be
negotiated.

The Town argues that the section is not a change because it is limited by the language
in Article 28 of the collective bargaining agreement.

We do not know if the Union is claiming that the positions listed in 0 16.6.1(B)
belong to the bargaining unit. Therefore, we cannot find a substantial change in that regard.
However, we do find that 0 16.6.1(c)  is a change from the language of Article 28 of the
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collective bargaining agreement. Indeed the Town has admitted this by stating that the
General Order is “limited” by the collective bargaining agreement. We also find that this
entire section is potentially an attack on the bargaining unit structure and functions. Thus, we
find that this section must be negotiated.

6 16.6.2 - This section provides for a review of sworn and non-sworn positions for
the purpose of potential reclassification. This section, as it stands, does not provide that the
Town will reclassify any of these positions nor does it indicate that the Town would attempt
to do so without bargaining with the Union. In fact, the Town admits its obligation to
bargain regarding such reclassification. Thus, at this time there is no substantial change as
to which we find a duty to bargain.

However, we also remind the Town that it b  obligated to bargain before effecting any
change in classification; and the Town should not construe our decision herein as affecting
that duty. More specifically, the Town should not in the future cite this decision and argue ’
that the Union has already challenged such an action and lost. The Union has specifically
preserved its right to challenge further action by its complaint in this matter.

8 26.1 - This G eneral Order is entitled “Disciplinary Procedures”. The Union argues
that the Order should be negotiated in its entirety because it concerns a mandatory subject of
bargaining. The Union concedes that some of the language in the Order is the same as
previous regulations and operating procedures but objects to most of the provisions. Of
concern to the Union is $ 26.1.1(B)  which provides for a sexual harassment policy which the
Union claims is new. Also, the Union objects to 68 26.1.3 III (training as a function of
discipline) and requests bargaining regarding the impacts of this Order; 26.1.3 IV
(counseling/training of employees) on the grounds that it is new; 26.1.5(3a)  (giving
supervisors the power to suspend) on the grounds that this is a new condition; 26.1.6
(dismissal notice); 26.1.7 (allegation findings) on the grounds that No. 7 is a new finding;
26.1.8 (disciplinary records) on the grounds that the Union wants to determine where
documentation will be kept, the Union’s access to such documentation, the circumstances
under which the Union would be supplied with information regarding these documents and
the topic of removal of reprimands; 26.1.9 (Appealed Discipline) on the grounds that it is
confusing.

The City argues that the Order is consistent with the collective bargaining agreement,
past practice and in some instances merely states the current State and Federal Law.

Regarding 0 26.1.1(B),  we find that this Order simply states the current State and
Federal law regarding sexual harassment and as such, we find no requirement that the City
negotiate.

Section 26.1.3 III appears to be the same as Regulations 202.2 and the Union has not
shown any change from existing conditions. 0  26.1.3 IV concerns counseling/training for
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employees. Several sections of the existing regulations provide for training and counseling
of employees, and the Union has not demonstrated a change.

Section 26.1.5(3a)  allows for supervisors to make emergency suspensions for up to
one day. We find this section to be a management prerogative regarding the authority of
supervisors. The Union has also failed to show any change from existing conditions of
employment. We also note that if the Union disagrees with the merit of a suspension issued
to an employee under this section, such disagreement would be subject to the parties’ usual
contract provisions regarding discipline and grievance arbitration.

l Section 26.1.6 concerns the notice given to an employee who is to be dismissed. The
Union has not shown how this Order is different than any current practice, regulation or
contract provision concerning disciplinary notice and hearings. As such, we dismiss this
allegation.

Section 26.1.7 concerns the labels assigned to the possible outcomes of an internal
affairs investigative report. This is not a mandatory subject of bargaining. The City has the
right to add a category to the list of potential outcomes of the investigation. We therefore
dismiss this allegation.

Section 26.1.8(A) concerns the placement of disciplinary materials in employees’
personnel files. The Union has not proven how the new Order is in any way different than
the existing practice. As the City points out, the existing regulations at $ 204 indicate that
internal reports are filed with the Chief of Police. Without any indication of how this Order
differs from past procedure, we dismiss this allegation.

Section 26.1.8(B), however, concerns the removal of reprimands from employees
personnel files. Article 28, Section 10 of the parties’ collective bargaining agreement states
that communications in the nature of a complaint, charge or allegation shall  be removed from
an employee’s personnel file after one year. We find, therefore that the portion of General
Order 6 26.1.8(B)  which deals with “possible” removal of reprimands represents a change
from existing conditions of employment and must therefore be negotiated.6  We assume the
Union is not alleging a change concerning the destruction of documents. Since this issue was
not raised, we assume the Union is aware of the controlling doctrine set forth in Liebennan
v. Board of Labor Reliztions,  216 Conn. 253 (1990).

Section 26.1.9 involves appealed discipline. The Union has neither alleged nor
proven that any change has occurred regarding discipline appeals procedures. In fact, the

General Order specifically references the procedure established in the collective bargaining
agreement. We therefore dismiss this allegation.

6 We do not reach a conclusion regarding whether the Union would be required to bargain due to an
existing contract clause.
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8 41.1.3 - This section discusses inter and intra departmental coordination. The
Union has neither alleged nor proven that the content of this General Order constitutes a
change from existing conditions of employment. This allegation is dismissed.

0 41.1.5(A) - This section provides that officers shall remain available for calls for
service until shift change or until relieved by an officer. The Union merely states that this
section is too open-ended and should be negotiated. The Union has not alleged nor proven
any change in existing conditions of employment with regard to this section and we therefore
dismiss this allegation.

0 41.1.6 - This section concerns shift assignments. The Unionargues that shift
assignments are covered by the collective bargaining agreement and “to the extent” that the
General Order is contrary to the collective bargaining agreement, it should be negotiated
We are unable to conclude that the General Order changes the relevant contract provision.
Inasmuch as the Union has not specifically alleged nor proven any change, we dismiss this
allegation. 1

30 41.1.7 and 41.1.8 - These sections discuss beat assignments and beat rotation and
provide that the assignments will be made in a-“fair and equitable manner”. The Union
claims that the term “fair and equitable” is vague and should be negotiated. The Union has
not alleged nor proven any manner in which the General Orders change the existing
conditions of employment and we, therefore, dismiss this allegation.

0 41.1.14(A)- This section states in part that the operator of the command center
emergency truck must possess a valid class 2 State of Connecticut operator’s license. The
Union claims that the City must negotiate this requirement. The City argues that Connecticut
law requires such a license and that 0  305.1 of the existing regulations provides that no
person shall operate a motor vehicle unless he possesses the appropriate license. We find the
Union’s allegation to be totally without merit. The City does not have to negotiate over
whether an employee must possess the appropriate license to operate a motor vehicle. W e
dismiss this allegation.

8 41.1.18(A) - This section provides that the shift supervisor may at his discretion,
employ walking beats on the “C” squad when he deems it necessary. The Union argues that
the number of beats and the use of such beats on the “C” squad should be negotiated. W e
find that the Union has failed to prove any change from existing practice and accordingly we
dismiss the allegation.

0 41.1.22@3)  - This section provides that the Patrol Division Commander is
designated as the alternate individual to be notified when a dangerous patient from
Connecticut Valley Hospital is “AWOL”. The Union says that the impact of this General
Order should be negotiated because the Patrol ‘Division Commander is a bargaining unit
position. The City argues that the Order is consistent with 0 104.2(m) and the “Unusual
Police Circumstances” packet. We find there is no substantial change alleged nor proven
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with regard to the duties of the Patrol Division Commander position. The existing
regulations indicate great responsibility associated with such position including the obligation
to respond to the scene of any serious or unusual crime. Requiring that he be informed
when a potentially dangerous patient has left the hospital falls reasonably within the scope of
the existing regulations and therefore does not constitute a substantial change in
responsibilities.

0 41.2.8 - This Order establishes a pursuit policy which specifies guidelines for ’
pursuits, delineates individual officers’ responsibilities during a pursuit, standards for forcible
stopping and guidelines for terminating a pursuit. The Order also discusses
interjurisdictional pursuits. The Union argues that “to the extent” that the General Order
changes any existing standard operation procedures, it should be negotiated. The City argues
that this General Order is a policy statement which is fundamental to the operation of the
police department and, as such, is not a mandatory subject of bargaining. The City further
argues that the General Order supersedes existing practice as established in SOP 41 and
0 304.5 of the regulations. Finally the City argues that the policy is mandated by and
consistent with current state law at Conn. Gen. Stat. 0 14-283a.

We find  that this General Order is not a mandatory subject of bargaining. This policy
which establishes guidelines for behavior in a critical police situation is at the very core of
running a police department. We also find that this General Order is taken extensively from

L SOP 41. We therefore dismiss this allegation.

$0 41.2.11 and 41.2.12 - These sections describe the equipment required in routine
and marked patrol cars. The Union simply argues that these sections need to be negotiated
because they concern equipment. The City argues that this concerns a management
prerogative which is limited only by Article 28, section 2 of the collective bargaining
agreement and since the Union does not contend that this General Order is contrary to the
contract language, this allegation should be dismissed. .

We find that the Union has failed either to allege or prove that this General Order
constitutes a change in conditions of employment and we therefore dismiss the allegation.

0 42.1.2(A) - This section concerns the criminal investigation component function.
It states that the Investigative Commander shall appoint a subordinate to act in his absence,
and if someone is not so appointed, the Deputy Chief will act. The Union contends that this
Order is in conflict with 0 201.1 of the regulations because the Deputy Chief (a non-
bargaining unit position) may act if no one is assigned to act in the Commander’s absence.
The City argues that this Order is allowed by the management’s rights clause of the
collective bargaining agreement and is not inconsistent with $ 201.1 of the regulations.

We agree with the Union that the General Order is inconsistent with regulation $201.1
because it provides that the Deputy Chief will act as Commander in the Commander’s
absence if a subordinate has not been so assigned. We understand the Union’s concern that
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the substitite  assignment of the Deputy Chief might not always be on a short term or
emergency basis and risks taking away bargaining unit work. We therefore conclude that the
City is obligated to bargain with the Union over this change in terms and conditions of
employment before implementing this General Order.

8 42.1.2(B3) - This Order provides that the Street Crime Unit shall be part of the
Criminal Investigations Unit. The Union states that this Order should be negotiated in its
entirety. The City argues that this Order is within the management’s rights clause of the
contract and is allowed by 0 101.6 of the regulations. We believe that this Order concerns
the means and method of providing services to the public and as such, is allowed by the
management rights clause of the contract. We also find  that the Union has not identified any
substantial impacts of this move which would require bargaining. We therefore dismiss the
allegation.

$0 42.2.7 and 42.2.8 - These sections involve scheduling and attendance respectively.
The Union simply states that these sections should be negotiated. The City claims that the
sections either supersede SOP’s or are allowed by the regulations or the collective bargaining
agreement.

Inasmuch as the Union has neither alleged nor proven a change in an existing
condition of employment, we dismiss this allegation.

0 43.1.2 - This section provides that “vice” and “organized activities” investigations
will be conducted under the Street Crime Unit and the Criminal Investigation Unit. The
Union requests impact bargaining.

We find that the ability to organize the various divisions in the police department is a
management prerogative. We therefore find no duty to bargain regarding the creation or
placement of the Street Crime Unit or the Criminal Investigation Unit. We also find that the
Union has failed to prove that there are any substantial impacts of this Order. Accordingly,
we will dismiss this allegation.

00 43.1.6 and 43.1.7 - These sections describe the function and responsibilities of
“organized crime control”. According to the Union the City should bargain about the
impacts of these sections. Specifically the Union argues that 543.1.7(  1) could apply to local
union members because the Chief has stated that he considers abuse of sick time to be
“corruption”. The City argues that $ 43.1.6 is consistent with regulation $ 201.2(n). It also
argues that $  43.1.7 is a policy statement clearly within the City’s authority. Since the
comments attributed to the Chief by the Union are unsupported by the record, the City asks
this Board to ignore this information.

With regard to $ 43.1.6 we find that the Union has not alleged nor proven any change
in a condition of employment nor any substantial impacts of this section. We therefore
dismiss this allegation.
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With regard to 0 43.1.7, we find this section to be a policy statement within
management’s rights. We also find that the City has the right to assign work to its
employees. To the extent that this section can be viewed as a work assignment, it is also a
management prerogative. Finally, we will not consider the statement allegedly made by the
Chief regarding sick time. Such statement is not supported by any information in the record.
As such, the Union has not shown any impacts of this section of the General Orders which
require bargaining.

0 43.1.9(X2)  - This section states: “the CID and the SCU will work toward attaining
the following goals and objectives as they relate to organized crime: . . . 2. Any specialized
assignment from the Chief of Police, CID or SCU Commanders.” The Union claims that
any specialized assignments should be negotiated. The City claims this is within the Chiefs
authority pursuant to $0  100,  101.3, 101.4 and 101.6 of the existing regulations and is also
allowed by Article 2 of the collective bargaining agreement.

We find that this General Order is not contrary to any of the existing regulations
concerning assignments of employees and we, therefore, dismiss this allegation.

0 43.2.14(BS)  - This section sets forth guidelines for surveillance operations and
specifically states that officers should not work longer than twelve hours on surveillance
unless there exists an emergency situation or unless approval from an immediate supervisor
is obtained. The Union argues that the collective bargaining agreement allows up to sixteen
hours on overtime. Therefore, the Union argues that this Order constitutes a change which
requires bargaining.

The City claims that the collective bargaining agreement does not support the Union’s
argument and that the management rights clause of the contract allows this policy.

We find that this Order does not contravene the collective bargaining agreement. W e
have not found a provision in that agreement which guarantees an officer sixteen hours of
overtime. We also find that the Union has not proven that this General Order constitutes a
change regarding surveillance operations. Accordingly, we will dismiss this allegation.

0 47.1.2(C) - This section describes the use of the special weapons and tactics team
and indexes the sections of the General Orders which encompass specifics concerning other
special operations.

The Union claims that this section covers mandatory subjects of bargaining and should
be negotiated. The City claims that the special operations teams have been in existence for
some time and that the Order merely codifies existing practice. The City points to two
memos dated 1983 and 1985 which discuss the SWAT team and the SCUBA team.

We again find that the Union has neither alleged nor proven that any changes in
existing conditions of employment are made by this Order. We also note that this GO may
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require impact bargaining with the Union if substantial impacts were shown. Here, the
Union has not alleged nor proven that this GO has any substantial impact on members of the
bargaining unit. We dismiss this allegation.

8 47.1.5 - This section establishes criteria for selection of officers assigned to SRT or
surveillance of decoy operations. The Union simply asserts that this GO concerns a
mandatory subject of bargaining. The City claims that it is allowed by the management
rights clause to establish selection criteria for these assignments.

We again find that we do not have enough information upon which to decide that the
City has made a change in a term or condition of employment. We cannot find in this
record what has been the history of selection criteria for these assignments. Because the
burden is on the Union to show that this GO makes a change, we dismiss this allegation.

0 47.1.15 - This section discusses special events and the responsibility of the Patrol
Division Commander for determining what personnel she needs to cover a special event.
Again the Union argues that this concerns a mandatory subject of bargaining. The City
claims this is within management’s rights.

We find that this section does not encompass mandatory subjects of bargaining. It
merely delineates the responsibility of the Commander to organize efficiently information
regarding the event and requires her to address potential problems. We dismiss this
allegation.

* * *

Finally, we address the Union’s allegation concerning Officer Kenneth Dale who was
disciplined for an alleged violation of General Order 0  41.2.8.  This General Order,
previously discussed, concerns the Department’s “pursuit” policy. We have determined that
8 41.2.8 does not involve a mandatory subject of bargaining. As such, we cannot find that
Officer Dale’s discipline pursuant to this section was per se unlawful.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Middletown shall:

I. Cease and desist from:

a. failing to bargain in good faith with the Union regarding General Orders
$0  11.1.1, 16.3.3, 16.5, 16.6.1(C), 26.1.8(B), and 42.1.2(A).
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II. Take the following affirmative action which this Board finds will effectuate the
purposes of the Act:

a. bargain immediately upon demand with the Union regarding General Orders
$0  11.1.1, 16.3.3, 16.5, 16.6.1(C), 26.1.8(B), and 42.1.2(A).

b. rescind General Orders $5  11.1.1, 16.3.3, 16.5, 16.6.1(C), 26.1.8(B), and
42.1.2(A) until such time as the City has fulfilled its bargaining obligation
with the Union regarding such General Orders.

c . Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees of
the bargaining unit customarily assemble, a copy of this, Decision and Order in
its entirety.

d. Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision and Order of the steps
taken by the City of Middletown to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Barbara B. Sacks
Barbara B. Sacks,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th day
of January, 1995 to the following:

Thomas J. Serra, Mayor
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Timothy Lynch, Esq.
Assistant City Attorney, Middletown
Municipal Building
245 DeKoven Drive
Middletown, Connecticut 06457

Robert J. Murray, Jr., Staff Attorney
Council 15, AFSCME, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

RRR

RRR

Lawrence W. Kinch,  Personnel Director
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

George Aylward, Chief of Police
66 Church Street
Middletown, Connecticut 06457

Trina A. Sole&i,  Esq.
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Jon P. Goliber
Staff Representative
Council 15, AFSCME, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

/John W. Kingston -
Agent
Connecticut State Bhard  of Labor Relations
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City of Middletown, Decision No. 3271 (1995) contains an incorrect
statement. Specifically, Footnote 2 states, in part: ” . . . Having heard no
objection from the Union. . . .I’ In fact, Local 1361, Council 15, AFSCME,
through its attorney Robert Murray, did object to the admission of the
documents referenced in Footnote 2 of this decision. The statement contained
in Footnote 2 as specifically referenced herein is, therefore, incorrect and
should be disregarded.

The conclusions of the Labor Board contained in this decision are not
altered by the above statement. It is noted that none of the conclusions were
based solely on the disputed documents referenced in Footnote 2 of the decision
and there remains legitimate support in the record for the Board’s conclusions.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

MARGARET A. LAREAU, CHAIRMAN

STATE OF CONNECTICUT ’
LABOR DEPARTMENT

~~~~~~~~STATEI~~ARD~FLAB~RRELATIONS

PUBLIC NOTICE
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