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On February 17, 1994, the NP-4 Bargaining Unit, Local 391, Council 4, AFSCME
(hereinafter the Union) filed a second amended complaint’ with the Connecticut State Board
of Labor Relations (the Labor Board), alleging that the State of Connecticut Department of
Correction (the State) had violated 6  5-272 of the Act Concerning Collective Bargaining for
State Employees (SERA or the Act). Specifically, the Union alleged that the State had
breached its duty to bargain in good faith when the State involuntarily held over correction
officers at the Somers facility for additional shifts on two consecutive days, in violation of a
stipulated agreement dated June 26, 1984.

1 The first complaint in this matter was filed on August 16, 1993, and an amendment was filed on
February 4, 1994 at the request of the Labor Board, to conform the allegations to the evidence
produced at the hearing.



After the requisite preliminary steps were taken, the parties came before the Labor
Board for a hearing on February 2, 1994, at which time the parties made opening statements
and stipulated to all exhibits. The parties submitted post-hearing briefs, the last of which
was received on May 13, 1994. Based on the entire record before us, we make the
following findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The State of Connecticut Department of Correction is an employer within the meaning
of the Act.

2 . The NP-4 Bargaining Unit, Local 391, Council 4, AFSCME is an employee
organization within the meaning of the Act and at all times material hereto has been the
exclusive statutory bargaining representative for a unit of correction officers employed by the
State of Connecticut Department of Correction.

3 . “Drafting” is a term used within the Department of Correction to describe the
involuntary holdover of an employee beyond the end of a scheduled shift. Drafting typically
occurs when an upcoming shift is shortstaffed and an employee leaving the preceding shift is
required to continue working to cover the shortage. An employee can be drafted for an
additional full eight hour shift or for a part thereof.

4 . At all times material to the present dispute, there has been a collective bargaining
agreement in effect between the parties. The collective bargaining agreement, with effective
dates July 1, 1988 through June 30, 1991, stated in relevant part:

ARTICLE 15 - Section Two.
Voluntary Overtime Distribution.

All overtime work, including overtime holdovers caused by short notice of
absence, shall be distributed equally to employees within the same job class as
each institution, regardless of shift who have volunteered for such
overtime. . . .

It is understood that overtime may be assigned out of rotation for overtime
holdovers caused by short notice of absence or overtime otherwise required to
be assigned out of rotation. . . .

(Ex. 1)

The successor extended agreement, effective July 1, 1988 through June 30, 1994, contains
the same provision. (Ex. 3)
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5. On November 3, 1981, the Personnel Administrator sent Personnel Notice #81-8 to
all personnel officers and institution heads in the State Department of Correction. The
Notice outlined the procedure to be followed concerning involuntary overtime, and stated in
pertinent part:

Before employees are involuntarily held over for an overtime assignment, and
[sic] effort should be made to, in fact, determine that it is not possible to
assign the overtime work on a voluntary basis.

Once it is determined that an involuntary overtime holdover is necessary, the
overtime assignment should be made to the junior employee(s) on the shift
subject to the holdover. It should not be a practice, however, to assign the
overtime to the same person day after day. It is generally desirable not to
work an employee on a double shift due to an involuntary overtime holdover
on two consecutive calendar days. Generally, an employee who works a
double shift on Monday, for example, should not be required to work another
double shift until Wednesday.

This procedure is intended to operate as an internal guideline for supervisors
and should be administered with judgment and discretion by the supervisory
staff making the overtime assignment. Supervisors should feel free to depart
from this approach whenever, in their judgment, good reason exists for an
exception.

(Ex. 4)

6 . On June 26, 1984, Personnel Officer Dixon and AFSCME Local 391 Representanve
Buinickas signed an understanding of agreement regarding involuntary drafting of unit
employees for overtime shifts. The agreement stated in relevant part:

Notwithstanding the above, it is understood that in no event, short of a major
emergency, that any employee will be “drafted” two days (48 hours) in a row
nor be required to work more than two consecutive shifts.

(Ex. 5)

7 . On March 2, 1988, the State proposed in negotiations that “[a]11 Side Letters,
Memorandum of Understandings and Stipulated Agreements signed by the parties during the
term of the 1985-88 contract shall be individually reviewed by the parties for prospective
viability modification and/or contract inclusion”. (Ex. 9). The contract covering the period
from July 1988 through June 1991 reflects, on pages 57-69, various Memoranda of
Understanding and Stipulated Agreements which were specifically incorporated into the
agreement. (Ex. 1)
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8. The Union had sought to modify the contract language concerning drafting by initial
contract proposals in January 1982, March 1985, March 1988, and April 1991. (Exs. 7, 8,
10, 11). Specifically, in March 1988, in negotiations for the 1988 - 1991 contract, the
Union proposed that “no employee shall be involuntarily held over after completion of a
shift’s tour”, with limited exceptions noted. (Ex. 10). In April 1991, the Union proposed
the following language: “No employee shall be required to work more than two consecutive
shifts and no employee shall be ‘drafted’ two days in a row except in a declared major
emergency. ” (Ex. 11). The corresponding collective bargaining agreements do not contain
the Union’s proposals. (Exs. 1, 3)

9. On May 8, 1990, a grievance challenging the State’s drafting procedures was
sustained at Step III. The answer to the grievance stated in pertinent part:

At the outset the agency stipulated to the fact that its agents violated the
stipulated agreement it entered into on June 26, 1989 [sic] to govern how
involuntary overtime (drafting) would be administered at CC1 Somers.

The agency is reminded of its legal obligation to adhere to the provisions of
the June 26, 1984 agreement.

***

To the extent noted above the grievance is sustained.

(Ex. 6)

10. Since January 1992, the State has frequently drafted unit employees for involuntary
overtime for periods of time less than a full eight hour shift. Also since January 1992, the
State has, on occasion, drafted unit employees 2 days in a row (48 hours) for two
consecutive eight hour shifts. (Exs. 14, 15, 16, 17)

11. On October 23, 1992, the parties signed a settlement agreement regarding Case
No. SPP-14,849, in which the Union claimed a violation of the Act due to the Employer’s
failure to adhere to the terms of a Step III grievance settlement.* The settlement agreement
stated in pertinent part:

The State of Connecticut Department of Correction hereby reaffirms that
consistent with the grievance answer at step 3 on grievance 07-4288 a draft
will be considered any holdover beyond a Somers employee’s normal shift

2 On August 4, 1992, the Union filed a prohibited practice complaint in Case No. SPP-14,849 in which
it alleged that the State was failing to abide by “a Step III grievance decision dated January 28, 1992 on
the drafting of employees”.
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ending time except for the following contingencies; declared emergency, late
count, or a delay due to a late roll call.

(Ex. 12)

There is no indication that the grievance referenced in this settlement agreement is the
same grievance referred to in Finding #9.

12. On November 16, 1993, the Union filed another complaint in Case No. SPP-15,965,
again claiming that the State was failing to adhere to both the 1992 Step III grievance
decision and the October 1992 settlement agreement in Case No. SPP-14,849 referenced
above. Specifically, the Union claimed that the State continued to inappropriately hold
employees beyond their normal working hours. On January 19, 1994, the parties signed an
agreement in settlement of SPP-15,965, which stated in pertinent part:

In settlement of SPP-15,965, the State agrees to comply with the settlement
agreement in SPP-14,849 throughout the term of the existing collective
bargaining agreement. #

In the event that it becomes necessary for the union to again challenge the state
between now and the end of the contract over compliance with the settlement
in SPP-14,849, the union and state agree to waive the informal process and
proceed directly to the State Labor Board for decision.

#Under prior Labor Board decision, the agreement continues unless terminated
under procedures set forth in the Board decision number 3060.

(Ex. 13)

CONCLUSIONS OF LAW

1 . The failure to comply with the terms of a valid settlement agreement is a
violation of the Act.

2 . Where parties enter into a grievance settlement agreement but do not include a
termination date (or the subject matter does not clearly imply one), that agreement is binding
at least for the term of the overall collective bargaining agreement, and until a successor
contract is reached by agreement (and approved) or in arbitration.

3 . If the agreement concerns a mandator-v subject of bargaining, then the party
seeking to terminate the agreement must introduce the proposed termination as a subject of
bargaining in the negotiations for a successor collective bargaining agreement and bargain
until agreement is reached or impasse procedures are instituted. The final contract provision
will determine the subject at issue.
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4. If a party fails to raise the settlement agreement in the appropriate fashion, as
outlined above, the settlement agreement will continue in effect unless and until the
procedures referenced above are followed.

5 . In this case, there is no evidence to indicate that the termination of the 1984
agreement prohibiting the drafting of employees more than once in a two day period was
ever proposed during contract negotiations. Absent such evidence, the 1984 agreement
remains in full force and effect and is binding on the parties.

6. A 1992 settlement agreement in effect between the parties in this case defined
drafting to include holdovers of less than full eight hour shifts.

7. The employer violated the Act when it failed to abide by the terms of several
settlement agreements in 1990 and 1992 concerning the definition of and appropriate use of
“drafting” employees.

DISCUSSION

Before turning to the merits of this complaint, we first address the argument raised in
the State’s brief regarding the Labor Board’s request that the Union amend its complaint after
the hearing. Specifically, the State objects to the fact that the Union changed the date of the
alleged violation in its amended complaint from “on or about July 15, 1993” to “on or about
January 1, 1992 and ongoing”. The State argues that the Union was permitted to file an
untimely complaint in that the amendment alleged a violation two years old.

We are permitted by 6  5-273-30 of our regulations to request an amendment any time
prior to a final order, when it is required to conform the complaint to the actual issues
litigated. Prior to the amendment in this case, the Union submitted into evidence summaries
of shift manning schedules, including incidents of involuntary drafts, spanning the time
periods January through March of 1992 (Ex. 17),  April through June of 1992 (Ex. 16),  July
through December of 1993 (Ex. 14),  and January to July of 1993 (Ex. 15). The State did
not object and, in fact, stipulated to the exhibits. Thus, the State had adequate notice of the
time period in which the alleged violations occurred, and the amendment of the Union’s
complaint to conform to the dates contained in the exhibit was appropriate.3

Turning then to the merits of the case, the Union alleges that the State has violated
the terms of an “understanding of agreement” dated June 26, 1984 concerning the subject of
“drafting” employees for involuntary overtime. The term “drafting” refers to retaining an
employee beyond the length of normally scheduled work shifts for involuntary overtime.
The parties do not dispute that since January 1,  1992, correction officers have frequently

3 We note that neither party to this proceeding was entirely thorough in their presentation to this Board.
While we allow the amendment, we do not encourage parties to prepare inaccurate complaints or to
present incomplete information to this Board.
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been drafted. However, the State asserts drafting, as it is used in the 1984 agreement, Q&
occurs when an employee is held over for a second full eight hour shift, but the Union
claims w holdover beyond normally scheduled work hours constitutes a draft. According
to the Union, either form of drafting is a violation of the 1984 agreement that the Union
claims to be currently binding on the parties.

At the outset, we must determine what effect, if any, the 1984 agreement had on the
responsibilities of the parties regarding drafting in January of 1992 and thereafter. We have
expressly stated the rule we use to determine the duration of settlement agreements in Cay of
New Haven, Decision No. 3060 (1992). As we stated in that case:

Where parties enter into a grievance settlement agreement but do not include a
termination date (or the subject matter does not clearly imply one), that
agreement is binding at least for the term of the overall collective bargaining
agreement, and until a successor contract is reached by agreement (and
approved) or in arbitration.

If the agreement concerns a permissive, nonmandatory subject of bargaining,
then a party wishing to terminate that agreement must notify the opposing
party at the time of negotiations for a successor contract that it is withdrawing
from the settlement agreement, and it may then refuse to deal with the subject
further. Of course, as with any permissive subject of bargaining, a party may
have a duty to bargain concerning certain impacts resulting from a termination
of the agreement.

If the agreement concerns a mandatory subject of bargaining, then the party
seeking to terminate the agreement must introduce the proposed termination as
a subject of bargaining in the negotiations for a successor collective bargaining
agreement and bargain until agreement is reached or impasse procedures are
instituted. The final contract provision will determine the subject at issue.

If a party fails to raise the settlement agreement in the appropriate fashion, as
outlined above, the settlement agreement will continue in effect unless and
until the procedures referenced above are followed. City of New Haven,
supra at 10-l 1.

In the instant case, the 1984 agreement concerns a mandatory subject of bargaining
(hours of work), and does not include a termination date nor clearly imply one. Thus,
according to the rule in New Haven, supra, the party seeking to terminate the agreement
must have proposed such termination during negotiations. In this context, we note that
during the negotiation period in 1988, the State proposed that all side letters, memoranda of
understanding and stipulated agreements “signed by the parties during the term of the 1985
88 contract” be individually reviewed by the parties for potential contract inclusion. The
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resulting contract reflects the inclusion of numerous memoranda and stipulated agreements,
but not the 1984 agreement. The State claims this is evidence that it complied with the
requirements of New  Haven in that the Union was unsuccessful in its attempts to modify
contractual language concerning drafting procedures in accordance with the 1984 agreement
and the State was successful in keeping the 1984 agreement out of the contract. However,
we find that the record is silent on the issue of whether the State actually did propose the
termination of the 1984 agreement in negotiations. First, the Union proposals do not, on
their face, propose termination of the 1984 agreement. Indeed, it would seem strange to
conclude that the Union proposed terminating a beneficial agreement. The mere fact that the
Union was unsuccessful in procuring contract terms which reflect the 1984 settlement
agreement does not mean that the 1984 settlement agreement is terminated. Rather, as New
Haven indicates, the settlement agreement will survive unless there is a proposal to terminate
it. We also cannot conclude from the Union’s proposals that it was responding to clear State
proposals to terminate the agreement. Further, the State proposal to individually review
agreements for inclusion specifically references agreements signed during the 1985 to 1988
contract term - an agreement signed in 1984 would presumably be excluded from that
review. Thus we conclude, based on the record before us, that the 1984 agreement survived
successive rounds of negotiation, absent clear evidence to indicate that the State complied
with the mandates of New Haven.

Our conclusion in this regard does not end our inquiry, however, for our role also
requires us to interpret the terms of the agreement to determine what is required of the
parties. Office of Labor Relations, Decision No. 3072 (1993); State of Connecticut (Dept.
of Mental Retardation, Southbury  Training School), Decision No. 3197 (1994). We note
that the 1984 agreement does not address whether drafting is defined to include less than full
eight hour shifts. However, the agreement clearly states that “in no event, short of a major
emergency, that any employee will be drafted two days (48 hours) in a row”. Thus, we find
that the 1984 agreement prohibited the State from drafting employees more than once in a 48
hour period, with the question remaining as to whether this prohibition would apply to drafts
of less than eight hours.

The unresolved definition of drafting was then resolved by two later settlement
agreements in prohibited practice complaint proceedings. Specifically, we refer to the
settlement agreements in the record as Exhibits 12 and 13, resolving cases SPP-14,849 and
SPP-15,965. In these agreements, drafting was defined as “any holdover beyond a Somers
employee’s normal shift ending time. ” From the language contained in these agreements, it
is clear that drafting has been clarified to include any amount of involuntary overtime
imposed on Somers employees, not just additional full eight hour shifts as the State asserts.
Thus, based on the agreements, the Union’s interpretation of the term “drafting” as used at
Somers is the correct one.4

4 These two settlement agreements endure until terminated pursuant to the procedures outlined in New
Haven, supra, by agreement of the parties. In the absence of any evidence regarding negotiations for a

(continued.. .)
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The three agreements discussed above reveal the history and extent of the parties’
resolution of this hotly debated issue. Specifically, taken together we find that the State may
not draft Somers employees for anv amount of time more than once in a 48 hour period.’
Furthermore, these settlement agreements impose upon the State the duty to abide by their
terms. We have long held that failure to comply with the terms of a settlement agreement is
a prohibited practice in violation of 5  5-272(a)(4) of the Act. State of Connecticut, Office of
Labor  Relations, Decision No. 3072 (1993); State of Connecticut, Department of Human
Resources, Decision No. 2524 (1986); State of Connecticut (Gary Thomas), Decision
No. 1766 (1979). As the State has admitted that it has, in fact, frequently drafted employees
for less than eight hour shifts since January 1992, we find a violation of the Act and order
the appropriate remedy.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby

ORDERED that the State of Connecticut shall:

I. Cease and desist from failing to abide by the terms of the 1984 agreement and the 1992
and 1993 agreements settling Case Nos. 14,849 and 15,965, which require that employees at
the Somers Correction facility may not be held over for any amount of time more than once
during a 48 hour period.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act:

a. Abide by the terms of the 1984 agreement and the 1992 and 1993 agreements
settling Case Nos. 14,849 and 15,965, which require that employees at the Somers
Correction facility may not be held over for any amount of time more than once during a 48
hour period.

“(.  . .continued)
successor agreement, we order the State to comply with the terms of the settlement agreements to
which it was a party.

5 We note that the State agreement in Case No. SPP-14,849 (Ex. 12) does not specifically reference the
1990 grievance State agreement (Ex. 6) which affirms the original 1984 agreement. (Ex. 5).
However, it is clear that all the State agreements in evidence reference the same issue concerning the
parameters of the State’s right to draft employees.
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b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

c . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the State of Connecticut to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th day
of January, 1995 to the following:

Edward Mackey
Service Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

John Nord
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

RRR

RRR

Agent
Connecticut State Board of Labor Relations
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