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DECISION AND DISMISSAL OF COMPLAINT

On February 13, 1992, Local 353, Council 4, AFSCME, AFL-CIO (hereinafter the
Union) filed a complaint with’the Connecticut State Board of Labor Relations (hereinafter the
Board), alleging that the City of Waterbury (hereinafter the City) had engaged in practices
prohibited by the Municipal Employee Relations Act (hereinafter the Act). On October 18,
1993, the Union filed an amended complaint alleging that the prohibited practices complained
of in the initial complaint continued to occur. Specifically, the complaint alleges that the
City unilaterally changed conditions of employment on and after February 5, 1992 by failing
or refusing to call out the Street Department Laborers I and II to help in the City’s sanding
and snow removal operations.

After the requisite preliminary steps were taken, the case came before the Board for a
hearing on October 22, 1993. Both parties were represented by counsel and were allowed to
present evidence, examine and cross-examine witnesses, and make argument. Briefs were
submitted by both parties, the last of which was received by the Board on January 7, 1994.



Based on the entire record before us, we make the following findings of fact, conclusions of
law, and we dismiss the complaint.

FINDINGS OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all
times material to this proceeding has been the exclusive statutory bargaining representative
for a unit of “blue collar” and maintenance employees in the City.

3 . Since November 14, 1991, the City and the Union have been parties to a collective
bargaining agreement, with effective dates of July 1, 1991 through June 30, 1996.

4. The 1991-1996 collective bargaining agreement contains the following Articles
concerning hours of work, overtime and work assignments, which are relevant to this
dispute:

ARTICLE IV

HOURS OF WORK

Section 2. Premium overtime, which is defined to mean payment of one
and one-half times the employee’s regular, straight-time, hourly rate, shall be
paid to regular full-time employees and, regular part-time employees in the
manner indicated in Column C of Schedule 0. . . .

Section 7(a). Opportunity for premium overtime work shall be equally
distributed among employees, by classification, within a Department. . . .

.

ARTICLE VII

WORK ASSIGNMENTS

Section 1. The right and authority to make work schedules and work assignments
is vested exclusively in the City . . . and/or Department Heads of the Departments
involved. (Ex. 1, pp. 16-17, 24, 39)
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5. Article XIII of the 1991-1996 collective bargaining agreement is entitled Preservation
of Employee and Management Rights and is set out in pertinent part below:

PRESERVATION OF EMPLOYEE
AND MANAGEMENT RIGHTS

Section 1. The parties recognize that the City retains all rights it had prior
to this Agreement, including but not limited to, the right of layoff, the right of
work reduction, the right of managerial control. . . .

Section 2. The parties further recognize that if any provision in this
Agreement is contrary to a practice existing prior to the date of execution of
this Agreement, then the provision of this Agreement, shall prevail. . . .
(Ex. 1, p. 68)

6, Prior to February 5, 1992, the duties of snow plowing and sanding streets during and
after snowstorms were performed in part by employees in the Street Department. (Tr. 17)

7 . Prior to February 5, 1992, the general procedure for plowing and sanding the City’s
streets in winter storms consisted of both a driver and a helper being assigned to each vehicle
to be used for plowing and sanding. A number of job classifications would perform the role
of helper in plowing and sanding operations including employees classified as Laborers I and
II. (Tr. 7, 8, 10, 12, 27-28)

8 . Prior to February 5, 1992, when helpers rode in snow plowing and sanding vehicles
before or after the helpers’ regular shifts, the helpers were paid at an overtime rate of time
and one-half for the time worked outside of the regular shift. Employees in the Street
Department who were classified as Laborers I and II were paid at the higher rate of truck
drivers when those employees worked as helpers on an overtime basis. These laborers were
paid their regular rate when they worked as helpers during their regular shifts. (Tr. 11, 30,
33-34, 43) -

9 . Prior to February 5, 1992, employees in the Street Department who were classified as
Laborers I or II worked as drivers of snow plowing or sanding vehicles (rather than helpers)
on approximately one or two occasions. (Tr. 41-42)

1 0 . Prior to February 5, 1992, the general duties of the drivers from the Street
Department were the following: keeping each vehicle operating safely; driving the vehicle
down the assigned streets and sanding and plowing those streets; ensuring that the truck did
not run out of sand, and watching on the driver’s side of the vehicle for oncoming cars.
(Tr. 10)
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11. Prior to February 5, 1992, the duties of the helpers generally consisted of helping the
driver with the operation of the vehicle. Duties included fixing problems with the plows
when they arose; watching on the passenger’s side of the vehicle for oncoming cars; getting
out of the vehicle and directing the driver in backing the vehicle up along narrow, crowded
city streets, and, on certain vehicles, knocking sand down from the top of the truck.
(Tr. 10, 12-13)

12. The types of vehicles used in snow plowing and sanding efforts have varied but have
included the following vehicles: 14-wheelers, lo-wheelers,  6 wheelers, dump trucks and
payloaders. (Tr. 9, 18, 2, 25)

13. Shortly after J. Robert Carroll was hired as Superintendent of the Street Department
in the fall of 1990, he was directed to reduce his overtime costs. (Tr. 32)

14. In response to this directive, Carroll researched the practice of using helpers in
Connecticut and in Westchester and Putnam Counties in New York. He considered the fact
that the two municipalities for which he had worked previously had not used helpers. He
concluded that although some towns still used helpers, the overwhelming number of
municipalities did not have the second employee in the trucks. (Tr. 29-32)

15. On or around February 5, 1992, the Superintendent changed the procedure of
assigning plowing and sanding duties so that a driver only was assigned to each vehicle.
Helpers have not been assigned to plowing and sanding vehicles since that time. (Tr. 29)

16. The City did not notify the Union in advance of the decisions to eliminate helpers
from the plowing and sanding trucks.
(Tr. 11-12)

17. The City’s streets have been timely plowed and sanded since the elimination of the
helpers. (Tr. 13)

18. There have been no layoffs as a result of the elimination of the helpers. (Tr. 31)

19. Since the elimination of helpers, drivers have had to perform all of the duties of the
helpers. (Tr. 12)

20. In the winter of 1993, the three employees classified as Laborers I and II in the Street
Department drove plowing and sanding trucks in almost every winter storm. Those
employees were paid overtime at the higher pay rate of truck drivers for this work when it
was performed outside of the regular shift. (Tr. 33)

21. Since February 1992, employees classified as Laborers I and II who work in the
Street Department have received less overtime for snow operations than they did before that
time, but the difference is very small. It is unclear whether the overall overtime hours in the
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Street Department for snow operations have increased or decreased as a result of the
elimination of helpers. (Tr. 39, 43-44, 46)

CONCLUSIONS OF LAW

1. In the absence of an adequate defense, an employer’s unilateral change in an existing
condition of employment, which involves a mandatory subject of bargaining, constitutes an

I illegal refusal to bargain in good faith and a prohibited practice under 0 7-470(a)  (4) the’ Act.

2 . The elimination of helpers from the sanding and plowing operations was a decision
about staffing for unscheduled overtime work, which is a managerial decision and, therefore,
is not a mandatory subject of bargaining.

3 . The City’s decision to eliminate helpers does not substantially affect the safety
conditions of drivers and thus the City was under no obligation to bargain the effects of this
decision.

DISCUSSION

In this case we must decide whether the City committed an illegal refusal to bargain
in good faith by discontinuing the use of Street Department Laborers I and II to assist in the
snow removal and sanding operations performed by the City during winter storms.

It is well-settled that an employer’s unilateral change in an existing condition of
employment, which involves a mandatory subject of bargaining, constitutes a refusal to
bargain in good faith and a prohibited practice under 5 7-470(a)  (4) of the Act. Bloomfield
Board of Education, Decision No. 3 150 (1993) and cases cited therein. To prove such a
violation, the union *must  prove the following threshold facts: (1) that there was a fixed past
practice; (2) that there was a unilateral change in the practice without negotiation; (3) that the
change involved a mandatory subject of bargaining.

The Union alleges that the City, after February 5, 1992, failed to call in Street
Department Laborers I and II to assist in the sanding and snow removal operations. The
Union requests as a remedy reimbursement for all lost overtime wages. The City argues that
the elimination of unscheduled overtime and its decision to assign only one person per
vehicle to conduct snow removal and sanding operations is a decision committed to its
discretion.
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We agree with the City. Unscheduled overtime is not a mandatory subject of
bargaining. It is well settled that management u  . . . is free to eliminate unilaterally
overtime assignments which are in addition to regularly scheduled hours. . . .” City  of
Hartford,  Decision No. 1850 (1980). In Hartford, the overtime was assigned on an ad hoc
basis outside of employees’ regular schedules, and, therefore, could be eliminated without
bargaining as long as the elimination did not involve a breach or repudiation of the contract.
In the present case, the evidence revealed that the overtime in dispute occurred during the
winter months during major snowstorms. Clearly, this overtime was not regularly scheduled.
Therefore, there was no obligation on the City’s part to negotiate the elimination of
unscheduled overtime to reduce costs.

In addition, another element of the Union’s d facie case was also not proven
here, i.e., evidence that there has been a futed  practice. In other words, even if we assume
for the sake of argument that unscheduled overtime is a mandatory subject of bargaining
requiring negotiation, we would have some doubt about the Union’s theory here, since the
evidence reveals that laborers were not the only classification that were utilized to ride
shotgun.

The Union also introduced evidence on the issue of whether the elimination of the
Laborers I and II as shotgun riders affected the health and safety of the drivers. This issue
was not alleged in the complaint.’

We have often stated that although an employer is free to make unilateral decisions,
which are fundamental to the operation of a public agency and which therefore involve the
exercise of managerial discretion, the secondary effects of an employer’s decision may
require negotiations if those effects have a substantial impact upon the safety and health of
bargaining unit members, C&y  of Bridgeport, Decision No. 1485, (1977); City of Bridgeport
and Cify  of New  Huven,  Decision No. 3119 (1993). In the present case, however, the
Union did not present any reliable or probative evidence to establish that the City’s action
had substantial effect upon the health and safety of the drivers. The little evidence that was
offered on this score was either hearsay, vague or conclusionary. Therefore, we have no
record before us on which to base a conclusion that the City’s decision had an impact upon
the safety of the drivers performing snow removal duties. We conclude that the City was not
required to bargain either its decision to eliminate helpers or the effects of the decision. W e
accordingly dismiss the complaint.

I Since the City did not object to the introduction of this evidence and in fact presented testimony in
rebuttal, we address this issue.
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QRDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Susan Carlson
Susan Carlson,
Alternate Board Member
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CERTIFICATION.

I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day
of November, 1994 to the following:

Edward D. Bergin,  Mayor
City of Waterbury
City Hall Annex, 236 Grand Street
Waterbury, Connecticut 06702

Thomas McDonough,  Esq.
Assistant Corporation Counsel
City of Waterbury
236 Grand Street
Waterbury, Connecticut 06702

J. William Gagne, Jr. Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Robert D. Pezze
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

c

.:’  Agent
Connecticut State Board of Labor Relations
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