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On June 21, 1993, the City of Middletown (City) filed a petition with the Connecticut
State Board of Labor Relations seeking to modify the existing bargaining unit by removing
three positions from Local 466, Council 4, AFSCME and placing those positions into the
unit represented by the Middletown Managers and Professional Association (MMPA).
Specifically, the petition requested the removal of the Assistant Town Clerk, the Assistant
Tax Assessor, and the Assistant Tax Collector. At the hearing held on December 15, 1993,
this petition was amended by the City to request that the Board clarify or modify both units.

On August 2, 1993, Local 466 filed a prohibited practice complaint against the City
alleging violations of 0 7-470(a)(1)(2)  and (b) of the Act. Specifically, the complaint alleged
that on or about June 1, 1993 the City violated the Act by dealing directly with members of
Local 466 and filing a petition on their behalf in an attempt to remove them from the
jurisdiction of the bargaining unit represented by Local 466.



After the requisite preliminary steps had been taken, the cases were consolidated for
hearing. At the hearings held on December 15, 1993 and April 4, 1994, Local 446 and the
City appeared, were represented by counsel, and were given full opportunity to introduce
evidence, examine and cross-examine witnesses, and make argument. The MMPA did not
seek to become a formal party to the proceedings.’ Both Local 466 and the City filed
written briefs, the last of which was received on June 6, 1994.

On the basis of the record before us, we make the following decision and
modification of units to include the positions of Assistant Town Clerk, Assistant Tax
Assessor and Assistant Tax Collector (occupied respectively by Sandra Hutton, Frank
Marchese,  and Jane Aresco),  in the MMPA unit and remove them from Local 466,
Council 4. The prohibited practice complaint is dismissed.

The Petition for Modification: Case No. MEE-15.609

HEARINGS

The issue in this case is whether the positions of Assistant Town Clerk, the Assistant
Tax Collector, and the Assistant Tax Assessor are supervisory and, therefore, excluded from
Local 466’s bargaining unit. The statutory point for our analysis is Conn. Gen. Stat.
0 7-471(2)  which is outlined below:

In determining whether a position is supervisory the Board shall consider,
among other criteria, whether the principal functions of the position are
characterized by not fewer than two of the following: (A) Performing such
management control duties as scheduling, assigning, overseeing and reviewing
the work of subordinate employees; (B) performing such duties as are distinct
and dissimilar from those performed by the employees supervised;
(C) exercising judgment in adjusting grievances, applying other established
personnel policies and procedures and in enforcing the provisions of the
collective bargaining agreement; and (D) establishing or participating in the
establishment of performance standards for subordinate employees and taking
corrective measures to implement those standards. The above criteria for
supervisory positions shall not necessarily apply to police or fire departments.

1 At the time of the initial hearing, the MMPA had not taken a formal position regarding the petition.
However, at the second hearing the President of the MMPA testified that the Union, on February 8, 1994
unanimously voted to support the petition.
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The Act requires a determination of whether the principal functions of the positions in
question are characterized by at least two of the four criteria in 0 7-471(2).

The City claims that the duties of all three positions meet at least two of the four
criteria specified in fi  7-471(2). The Union asserts that none of the duties of the three
employees are supervisory. The Union further states that the positions have all been
included in the non-supervisory bargaining unit for many years and no change-in
circumstances is presented to warrant their being removed from the bargaining unit.

We have often stated that there is a distinction between a statutory supervisor and
what we have described in our caselaw  as a “working supervisor” whose job may include
some supervisory duties but whose principal functions are not supervisory in nature.
Town of PZymouth,  Decision No. 1830 (1979); Town of Farmington,  Decision No. 3201
(1994). As we noted in Fannington, supra “Making a distinction between a statutory
supervisor and a working supervisor often presents a close question.” Such is the case here.
However, after weighing the testimony and the documentary evidence, we believe that all
three positions meet the statutory definition of supervisor.

Turning first to the Assistant Town Clerk, Sandra Hutton, we find as follows. The
Town Clerk’s Office is comprised of three record clerks, the Assistant Town Clerk, and the
Town Clerk. The three record clerks are members of Local 466, Council 4, AFSCME as is
Ms. Hutton. Ms. Hutton is responsible for scheduling, assigning and overseeing the work of
the record clerks, which comprises the majority of her workday. In this regard, Hutton is
responsible for training and overseeing the progress of new employees. She is also
responsible for scheduling vacation time and personal time. She has also, on occasion,
disciplined employees. In addition, the job description for the position requires the
incumbent to have the ability to supervise employees and that the Record Clerks receive
functional supervision from the Assistant Clerk, in this context meaning direction in
performance of their daily functions. * Thus, she meets the criteria set forth in
6  7-471(2)(A). She also performs duties which are distinct and dissimilar from other
employees including duties with a supervisory flavor. For example, she participates in
interviewing candidates and in making joint recommendations with the Town Clerk
concerning whom to hire. She is responsible for the preparation and submission of payroll
data; she participates in the budget process; notes releases in the margins of the Land Record
releases; issues oaths of office; signs monthly reports; orders office supplies; and authorizes
payment of invoices. She is in charge of the office in the absence of the Town Clerk and
reports directly to the Mayor under such circumstances. Thus, she meets the criteria set
forth in 0 7-471(2)(B).

2 We also note that there exists a six salary grade spread between the Record Clerks and the Assistant Clerk.
Although we recognize that various rates of pay between positions is not always an indication that an
individual meets the test of a supervisor under $ 7-471, it certainly buttresses the City’s claim here that
these positions are supervisory. Large variances also exist between the Assistant Assessor and Assessment
Clerks (eight grades); and the Assistant Tax Collector and the Tax Clerks (six grades).
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With regard to the Assistant Tax Assessor, Frank Marchese, we find as follows. The
Assessor’s office is comprised of five full-time and one to two part-time employees,
depending upon the season. Two full-time employees are Assessment Clerks, a third is a
Field Inspector/Data and Map Coordinator and the other two are the Assistant Tax Assessor
and the Tax Assessor. The office positions are included in Local 466, Council 4, AFSCME,
with the exception of the Tax Assessor. Mr. Marchese is responsible for the daily
scheduling, assigning and overseeing the work of the office staff. He schedules- time off for
staff; trains them, as needed; and addresses employees’ work problems to insure that the
office functions properly. These tasks. comprise the majority of his workday. The job
description for the position requires the incumbent to have the ability to supervise and train
employees. In addition, the job description for Assessment Inspector/Data and Map
Coordinator, another position in the Assessor’s office, makes it clear that the incumbent in
that position receives functional supervision from the Assistant Assessor. Thus, the position
of Assistant Tax Assessor meets the criteria of $ 7-471(2)(A). In addition to these duties, he
performs other duties which are distinct and dissimilar from those of other office staff
including duties with a supervisory flavor. These duties include: staff training; participating
in the selection process; interviewing prospective employees; performing certificate of
occupancy inspections and building permit inspections; designing forms for personal property
declarations. Mr. Marchese is the only person in the office qualified to be responsible in the
absence of the Assessor and reports directly to the Mayor in such case. Thus, the position of
Assistant Tax Assessor meets the criteria of 0 7-471(2)(B).

With regard to the Assistant Tax Collector, Jane Aresco, we find as follows. The
office consists of four full-time Tax Clerks, three part-time Clerks, the Assistant Tax
Collector and the Tax Collector. The full-time Tax Clerks and the Assistant Tax Collector
are all members of Local 466, Council 4, AFSCME. The Assistant Tax Collector assigns
work and reviews the work of the Tax Clerks, trains them, schedules time off for office
staff, and deals with daily office problems. She spends a majority of her time performing
these functions. In addition, the job description for the position states that Tax Clerks
receive functional supervision from the Assistant Tax Collector. Specifically, the incumbent
is required to assign, train and lead the clerical staff. Thus, we find that she meets the
requirements of 0 7-471(2)(A). We also find that Ms. Aresco performs other duties which
are distinct and dissimilar including duties with a supervisory flavor. These duties include:
establishing specifications for the lockbox  system; preparing magnetic tapes for the collection
of taxes; establishing payment plans for delinquent taxpayers; and accepting partial payments
from taxpayers. She also has been involved in hiring new employees; established
performance standards for the Tax Clerks; and participated in the application of discipline.
She is the only person who can be responsible for the office in the absence of the Tax
Collector and reports directly to the Mayor when this occurs. We believe these duties to be
significantly distinct and dissimilar as to meet the criteria as outlined in 0 7-471(2)(B).

4



MODIFICATION OF UNITS

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby DECIDED AND
DETERMINED:

I. The certification of the Middletown Managers and Professional Association as set forth in
the Labor Board’s decision in C&y  of Middletown,  Decision No. 2149 (1982),  is hereby
modified to include the positions of Assistant Town Clerk, Assistant Tax Assessor and the
Assistant Tax Collector.

II. The bargaining unit represented by Local 466, Council 4, AFSCME, AFL-CIO is
modified to remove the positions of Assistant Town Clerk, Assistant Tax Assessor and the
Assistant Tax Collector.

The Prohibited Practice Comnlaint: Case No. MPP-15.726

FINDINGS OF FACT

1. The City is a Municipal Employer within the meaning of the Act.

2 . Local 466, AFSCME is an employee organization within the meaning of the Act and
the exclusive bargaining representative of a group of City employees excluding teachers,
firefighters, police officers, supervisory classes as determined by State Statutes, part-time and
temporary employees.

3 . The Middletown Managers and Professional Association is an employee organization
within the meaning of the Act and the exclusive bargaining representative of a group of
supervisory employees employed by the City.

4 . On April 14, 1993, Frank Marchese, Assistant Tax Assessor, Jane Aresco, Assistant
Tax Collector, and Sandra Hutton, Assistant Town Clerk, filed with the President of the
MMPA, Joseph Colonghi, a request to have MMPA file a petition to include them within the
MMPA bargaining unit.

5 . Sometime in May or June 1993, Marchese, Aresco and Hutton met with Mayor
Stephen Gionfriddo and requested that he petition the State Labor Board on their behalf to
include them in the existing MMPA bargaining unit.

6 . On June 21, 1993, the City filed the petition which is the subject of this complaint.
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CONCLUSIONS OF LAW

1 . There was no evidence to establish that the City, by filing the petition on behalf of
Aresco,  Marchese,  and Hutton, violated any provision of the Act.

DISCUSSION

Local 466 did not present any direct testimony regarding its prohibited practice
complaint. Rather, at the close of the hearing, counsel for Local 466 stated that whatever
evidence was presented in regard to the petition would be used in support of its complaint.
The only evidence in the record remotely relevant to this complaint is the fact that there was
a meeting between the Mayor and the three individuals who hold the positions which, are
subject to the petition in Case No. MEE-15,609. This is not illegaL3

An Employer has the right, under the Act, to file a petition seeking a clarification or
modification of the bargaining unit. Conn. Gen. Stat. 0 7-471(4)  as amended includes in
pertinent part:

(4) An employee organization or a municipal employer may file a petition with
the board seeking a clarification or modification of an existing unit. The
power of the board to make such clarifications and modifications shah be
limited to those times when a petition for clarification or modification is filed
by either an employee organization or a municipal employer.

3 At the hearing, Local 466 argued that if an employer and a union enter a collective bargaining agreement,
that agreement is binding upon bargaining unit members affected by that agreement. Local 466 failed to
brief this issue. However, we have stated that a party’s agreement regarding a confidential position will
be binding upon the parties for the life of the agreement. East Hartfonl  Board of Education, Decision
No. 1980 (1981); City of New Haven, Dec. No. 2034 (1981). We reasoned, in East Hartfor&,  supm that
since the confidentiality exclusion is a product of the Board’s discretionary power, this discretionary power
must yield to the parties primary right to determine exclusions from the bargaining unit. In Town of
Greenwich, Dec. No. 3091 (1993),  we stated that this rule does not apply to petitions which raise
allegations which implicate a specific and express mandate in the statute. Because the statute in 3 7-47 l(3)
prohibits a bargaining unit which contains supervisory and non-supervisory employees, the Board is not
allowed any discretion concerning supervisory status. In other words, the statutory scheme does not allow
the Labor Board to condone the existence of a bargaining unit which is in direct violation of the Act, and
therefore we must process and rule on any petition involving an issue of supervisory status.
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Therefore, the filing of a petition by a municipal employer, standing alone, does not
constitute restraint or coercion. Furthermore, the meeting was held at the request of the
three employees who desired a different bargaining representative.4  There is no evidence or
allegation that the Mayor coerced these employees to seek a different bargaining
representative. No other evidence was presented on this issue and Local 466 failed to brief
the issue alleged in the complaint. We accordingly dismiss.

ORDER OF DISMISSAL

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is ORDERED, that the complaint
filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Antonia C. Moran,
Board Member

Sandra Biloon,
Alternate Board Member

4 We note that the Mayor held a good faith belief that the unit placement of these individuals was contrary
to the express language of the statute and which, in his opinion, required them to be placed within the
MMPA bargaining unit.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
of October, 1994 to the following:

Trina A. Sole&i, Esq.
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

Thomas J. Serra, Mayor
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Mr. William Kuhen, President
MMPA
P. 0. Box 1300
Middletown, Connecticut 06457

Lawrence W. Kinch,  Personnel Director
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Charles Fabian, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

J6-L LJ..  &&oz  (4
&hn  W. Kingstod
Agent
Connecticut State Board of Labor Relations
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