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DECISION, PARTIAL DISMISSAL AND ORDER

On December 4, 1991, the Connecticut Employees Union Independent (the Union or
the CEUI)  filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging a violation of the Act Concerning Collective Bargaining for State Employees
(the Act or SERA). In essence, the complaint alleges that the State of Connecticut (the State)
and its Office of Labor Relations committed a prohibited practice by denying the Union the
use of contractually mandated monies for planned training programs, thereby forcing the
programs to be canceled, and repudiating the effective contract.

After the preliminary administrative steps had been taken, the parties entered into a
full Stipulation of Facts, which the last party signed on January 18, 1994. The parties
agreed to waive their right to a hearing before this Board, and to have the Board decide the
case entirely on the stipulation and accompanying exhibits. Both parties filed briefs, the last
of which was received on February 14, 1994.

Based on the Stipulation of Facts and the entire record before us, we make the
following Findings of Fact and Conclusions of Law and issue a partial dismissal and an
order.
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FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all
times material represented the so-called “NP-2”  unit of maintenance service employees.

3 . The State of Connecticut and CEUI were parties to a collective bargaining
agreement, for the term July 1, 1988 to June 30, 1991. This agreement was achieved as a
result of an arbitration award, which was approved by vote of the Connecticut General
Assembly.

4. Article 10, Section Three (Ex.  A), of that 1988-1991 agreement concerns funds
for training. Specifically, Article X contains introductory sections concerning the States’
obligation to provide training and the relative roles of the parties and then contains the
following provisions, excerpted in pertinent part:

Section three. (a) Tuition Reimbursement. The State shall allocate
$25,000.00  during contract year 1988-89 for employees to participate in the
existing tuition reimbursement program. Employees who participate in
qualifying education programs shall be reimbursed up to a maximum of $90.00
per credit for undergraduate courses and $110.00 per credit for graduate
courses taken at accredited institutions of higher education for up to a total of
eighteen (18) credits per year. Where practicable the employer may adjust an
employee’s work schedule so as to accommodate course work related to
employment. The tuition reimbursement fund allocation for 1989-90 shall be
$35,000.00  and $50,000.00  for 1990-91.

(b) The State shall allocate $30,000.00  in contract year 1988-89 for
the purpose of providing relevant education and training to employees in
conjunction with the Department of Education or comparable programs.
Implementation of such programs shall be by mutual agreement of the parties.
In contract year 1989-90 the allocation shall be $40,000.00  and $45,000.00  in
contract year 1990-91.

(c) Conference Fund. (i) Effective July 1, 1989, $20,000.00  shall be
allocated per contract year to finance attendance at workshops, seminars or
conferences by employees, without loss of pay or benefits. No overtime will
be paid nor will compensatory time accrue for travel to or from such activity
or attendance at such activity. Such workshops, seminars or conferences must
be educational and beneficial to the employee and the agency and shall not
include steward training. A maximum of $400 shall be allotted for any one
attendance and no employee will attend more than two conferences, workshops
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or seminars per year of this agreement. These funds shall be used for
payment of fees and/or travel expenses, including such items as meals or
lodging.

(ii) Effective July 1, 1990, the allocation shall be $25,000 per
contract year.

(viii) Funds which are unexpended in one fiscal year shall carry
over into the next fiscal year provided, however, that the conference
fund will expire on expiration of this agreement. The previous
sentence notwithstanding requests which are submitted and approved
within the final six (6) months of this Agreement may be paid, with any
remaining available funds, up to three (3) months following expiration
of this Agreement.

(d) Funds which are unexpended in one fiscal year shall carry over
into the next fiscal year provided however that the tuition reimbursement fund
will expire on expiration of this Agreement. The previous sentence
notwithstanding applications for tuition reimbursement which are submitted and
approved within the final six (6) months of this Agreement may be paid, with
any remaining available funds, up to three (3) months following expiration of
this Agreement. The Union shall upon request be able to interchange funds
between the accounts established in sub-section (a) and (b) above.

5. The contract (Ex. A) had an expiration date of June 30, 1991. The parties were
engaged in negotiations for a successor agreement.

6. The State and the State Employee Bargaining Agent coalition (SEBAC) were
simultaneously engaged in negotiations as were the State and CEUI. CEUI is a participating
member of SEBAC.

7 . As a result of these negotiating efforts, a successor contract was eventually
reached on or around April 1992.

8 . Upon expiration of the NP-2 contract, the State advised the Union that funds for
training expired as of that date.

9. Funds for training were not available again until a successor agreement to the
1988-1991 collective bargaining agreement was signed.

10. During most, if not all, previous collective bargaining periods, particularly the
1987-1988 period, funds for training continued at the previous rates upon expiration of the
contract. Other contractual benefits were continued pursuant to Conn. Gen. Stat. 0 5-278a
beyond the contract’s expiration date.
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11. Conn. Gen. Stat. 8 5-278a  provides for certain contractual provisions to remain
in effect during the period between contract expiration and approval of a new agreement.

CONCLUSIONS OF LAW

1. Upon the technical expiration of a contract, an employer has a duty to continue in effect
the prevailing terms and conditions of employment until it completes its statutory duty to
bargain with the collective bargaining representative, except where a change in conditions is
permitted by the provisions of a contract which remain in effect pursuant to Conn. Gen. Stat.
$ S-278a.

2 . In the present case, the contract provisions which were extended by operation of
Conn. Gen. Stat. 0 5-278a  did permit the State to discontinue the tuition reimbursement and
conference benefits. Accordingly, that discontinuation of tuition reimbursement and
conference benefits did not constitute a prohibited practice.

3. Here, during successor negotiations, the State was obligated to continue funding the
“education and training” program benefits (as initially set forth in Article 10, Section Three
(b) at the rate of $45,000 per annum). The States failure to continue that funding was not
permitted by the provisions of the contract which remained in effect pursuant to Conn. Gen.
Stat. 8 5-278a.  Accordingly, discontinuance of “education and training” program benefits
constituted a prohibited practice.

DISCUSSION

At issue in this case is the State’s decision, after the technical termination date of the
1988-1991 contract, to discontinue certain programs which were set forth in the 1988 -1991
contract at Article 10, Section 3, titled “Training”. We are required to determine whether or
not the State breached its duty to bargain in good faith. At issue here is our doctrine
prohibiting a unilateral change in employees’ conditions of employment and the

4



interrelationship between Conn. Gen. Stat. 0 5-278(b), the provisions of Section 5-278a,’
and the terms of the 1988-1991 contract.

As best we can determine, the Union challenges the elimination of all three benefits
which are set forth in Articles X - “Training”, i.e., tuition reimbursement, “education and
training” programs, and conference funds .* However, our conclusions distinguish among
the three benefits based on key differences in the pertinent contractual language.
Accordingly, we summarize the facts, the positions of the parties and then discuss these
differences.

It is undisputed that upon technical expiration of the contract, the State told the Union
that funds for “training” under Article 10, Section Three expired as of that date. In fact the
State then did not provide funds for training again until a successor contract was signed.

The Union contends that the benefits should have continued during the negotiations of
the successor contract due to 1) the requirements of Section 5-278a  concerning continuing
the provisions of expired agreements and 2) the statutory duty to bargain which ordinarily
precludes an employer from implementing new terms and conditions of employment unless it
bargains to impasse or agreement.

1 The pertinent statutory provisions are as follows:

Section 5-278(b), as amended in 1988, provides that *.  . . any supplemental understanding reached
between such parties containing provisions which would supersede any provisions of the general
statutes or any regulation of any state agency or would require additional state funding shall be
submitted to the general assembly for approval in the same manner as agreements and awards.

Section 5-278a  contains the following provisions:

In the event an agreement expires before a new agreement has been approved by the employee
organization, the employer representative and the legislature, the provisions of the expired
agreement which were implemented pursuant to approval by the legislature in accordance with
6 5-278 shall remain in effect until such time as a new agreement is reached and approved in
accordance with 9 5-278.

2 The Union’s focus is somewhat unclear. The wording of the initial complaint seems to focus on only one
of the programs set forth in Article 10, i.e the “education and training programs” set forth in Section Three
(b). Specifically, the complaint states that “The Union and the Personnel Development Center have planned
training programs for 1991-1992” and that “ . . . the Office of Labor Relations is now denying the Union
the use of contractually mandated monies for the programs, forcing the programs to be canceled”.
However, the term “training funds” often seems to be used by the parties in their briefs to refer to funds
for all three programs identified under Article 10, Section Three. Moreover, the Union repeatedly refers
in its brief to the suspension of both “tuition reimbursement funds” and “training funds”. After
examination of the complaint, both parties’ briefs and the limited stipulation of facts and exhibits, we
conclude that the complaint is aimed at the State’s discontinuance of all three programs referenced in
Article 10, Section Three, not simply the “training” programs referenced in Section Three (b).
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The State argues that it was entitled to take the action that it took here because the
contract contains provisions specifically terminating the conference funds and tuition
reimbursement upon termination of the contract. In the State’s view, the wording of these
contractual provisions makes it clear that the legislature was approving funds for all three
benefits only for the years specified in these clauses and that the legislature was not
approving funds for subsequent years. It contends that any agreement to distribute monies
for those programs after the contract’s expiration date requires legislative approval as a
“supplemental understanding” under 0 5-278(c), approval which the legislature had not given
as of the time of the instant controversy.

We have long held that upon expiration of a contract, an employer has a duty to
continue in effect the prevailing terms and conditions of employment until it bargains to
impasse or reaches an agreement with the collective bargaining representative to change a
condition. This is also the rule in the federal sector. Newington Board of Education,
Decision No. 1116 (1970); NLRB v. Katz, 369 U.S. 736, 50 LRRM 2171 (1962).

In addition to this duty, the Employer has a duty under SER.A to comply with the
requirements of Section 5-278a  which provides in pertinent part that “the provisions of the
expired agreement which were implemented pursuant to approval by the legislature in
accordance with Section 5-278 shall remain in effect until such time as a new agreement is
reached and approved”.

Applying these principles here, we find that the State had a duty to continue in effect
existing tuition, education and training, and conference benefits unless the provisions of the
contract which remained in effect permitted the State to discontinue them. Certainly, in
cases which challenge an employer’s action as an impermissible unilateral change arising
during the regular term of a contract, we have always accepted the defense that the
challenged action was permitted by the contract. We see no reason not to apply the same
rule ‘where the action has taken place during the statutory extension of the contract. In such
instances the task for us is to determine whether the extended contract does permit the action.

Here we conclude that the 1988-1991 contract provisions, as extended, do permit a
portion of the action, i.e., the discontinuance of the tuition reimbursement and conference
benefits set forth respectively in Sections Three (a) and (c). The contract provisions do not
however, permit the discontinuance of the education and training programs set forth in
Section Three (b). Specifically, Section Three (a) sets forth the allocations for tuition
reimbursement for each specified year of the contract and then in Section Three (d) expressly
provides for expiration of the tuition reimbursement fund on expiration of the agreement with
specific mechanisms for dealing with pending applications. The pertinent provision states:

“Funds which are unexpended in one fiscal year shall carry over into the next
fiscal year provided that the tuition reimbursement fund will expire on
exniration  of this Agreement. The previous sentence notwithstanding,
applications for tuition reimbursement which are submitted and approved
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within the final six (6) months of these Agreement may be paid, with any
remaining available funds, up to three (3) months following expiration of this
agreement . . . .” [emphasis added]

Article 10, Section.Three  creates a similar structure with respect to funds for
workshop, seminar and conference fees. Specifically, Section Three (c) allocates funds
specified by dollar amounts assigned to each specific year of the contract for financing that
attendance. Section Three (c) (viii) then specifies that the conference fund will terminate on
expiration of this agreement and sets forth a mechanism for payment of conference fees
approved near the end of the contract. The pertinent provision states:

Section Three c. Conference Fund: . . .

“(viii) Funds which are unexpended in one fiscal year shall
carry over into the next fiscal year provided. however. that the
conference fund will exnire  on exniration of this agreement.
The previous sentence notwithstanding requests which are
submitted and approved within the final six (6) months of this
agreement may be paid with any remaining available funds, up
to three (3) months following expiration of this agreement.”
[emphasis added]

Clearly, as indicated in the highlighted quotation, the allocations for tuition
reimbursement and conferences end entirely upon the expiration of the contract. As a result,
their discontinuance was permitted by the terms of the contract provisions extended by
statute. However, although “education and training funds” are similarly identified in Section
Three (b) with dollar amounts by year, absolutely no “termination” provisions exist for those
funds. Thus, these “education and training” program benefits remained in effect as
prevailing terms and conditions of employment and could not be changed unless and until the
State completed its statutory duty to bargain. Since the State discontinued the “education and
training” programs without meeting those conditions, a prohibited practice occurred.

As indicated above, we find that the discontinuance of two of the benefits was
permitted by the terms of the extended contract. In adopting this analysis, we rejected the
Union’s argument that the statutory requirement for continuation of the agreement dictates
that any and all prevailing benefits contained in that contract remain in effect. We find this
argument to miss the key point of the legislation; it is the agreement of the narties  as
approved previously by the legislature that is sacrosanct and remains in effect. Here the
agreement of the parties was that, unlike most of the other contract benefits, the tuition and
conference benefits would terminate upon the expiration of the contract. The statutory
provision of Section 5-278a  simply extends that very agreement; it does not extend those
terminated tuition and conference benefits. Thus, the “provision of the agreement” which
carries forward during negotiation of a successor is in fact the entire provision of Article 10,
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Section Three (a) and (c) including its termination terms.3

Further, we find no merit to the State’s defense with regard to education and training
programs that continuation of the benefit past the contract expiration date would have
constituted a supplemental understanding requiring legislative approval under the terms of
Section 5-278(b). The State’s argument is based on the fact that for the third year of the
1988-1991 contract the dollar amount of the benefits is specified and assigned to that year; in
the State’s view the legislature only “approved” money for that year. Therefore, the State
theorizes no money can be assigned for a different year unless there is a supplemental
understanding approved by the legislature. While well-argued, the defect in this reasoning
lies in the fact that any time a benefit continues in effect past a contract expiration date by
virtue of either the principles concerning unilateral change and the duty to bargain, or by the
terms of Section 5-278a,  there are dollars which must be expended in order to continue those
benefits. For example, wages must be paid to employees and funded by the State even
though there is not yet a successor contract. We think the continuation pending negotiation
of a successor contract of a lump sum of $45,000 assigned to education and training
programs in the last year of the contract is analogous to continued funding of wages; it
requires no new “agreement” of the parties because the statute continues those terms in effect
which the legislature had previously approved. If the legislature or the State wanted to
confine that $45,000 benefit and preclude its continuation after the expiration of the contract
and during negotiations, it could have drafted a clause similar to those clauses used to
terminate the approval of funds for tuition reimbursement and conferences as discussed above
in this decision. It did not do so.

In sum, we find nothing in the terms of $0  5-278(b) and 5-278a  which negates the
applicability here of our doctrines concerning unilateral change or the valid defenses thereto.
In this case the State was obligated to continue the benefits of Article 10, Section Three
unless the provisions of the contract (as extended by 0 5-278a)  permitted it to terminate
them. Here the extended provisions only permitted the State to terminate the tuition
reimbursement and conference benefits and did not permit it to terminate the “education and
training” programs outlined in Article 10, Section Three (b). The State was obligated to
continue funding the “education and training” programs at the rate of$45,000  per annum
pending negotiations. Accordingly the State committed a prohibited practice only by
discontinuation of the “education and training” programs.

3 Also, we are not persuaded that a past practice of continuing benefits, including training programs, after
contract expiration is sufficient to overcome this clear contractual right to terminate the tuition and
conference benefits. We note that we have no evidence as to the wording of the prior contracts.
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REMEDY

When the successor contract was signed, (sometime after April, 1992),  funds for
training were again made available by the State, although we do not know by what
mechanism. The Union in its brief advises that due to these subsequent events there is no
longer a basis to order the State to “immediately provide” such funding. It now seeks an
“award of damages for the interim disruption of training programs” and reimbursement for
the costs of pursuing this complaint. We cannot award punitive damages, as such are outside
our remedial authority. Nor do we award attorney’s fees or costs since the State’s defense is
neither frivolous nor non-debatable. KiUingly  Board of Education, Decision No. 2118
(1982). Rather, we issue a cease and desist order.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the State of Connecticut shall:

I. Cease and desist, during the period of negotiations of successor contracts, from
unilaterally discontinuing benefits which represent prevailing terms and conditions of
employment, unless discontinuance is permitted by the provisions of a collective bargaining
agreement which remain in effect pursuant to the provisions of Conn. Gen. Stat. 5 5278a.

II. Post immediately and leave posted for a period of sixty (60) consecutive days from the
date of posting, in a conspicuous place where the employees of the bargaining units
customarily assemble, a copy of this Decision and Order in its entirety.

III. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200  Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the State of Connecticut to
comply herewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia C. Moran
Antonia C. Moran,
Board Member

Anthonv Sbona
Anthony Sbona,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 2 1st day
of October, 1994 to the following:

Robert Curtis
Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

John Brown, Contract & Grievance Administrator
CEWSEIU/MEUI  AFL-CIO
P.O. Box 1268, 110 Randolph Road
Middletown, Connecticut 06457

Raymond A. Meany,  Jr., Deputy Commissioner
for Personnel & Labor Relations
Department of Administrative Services
Room 403, State Office Building
Hartford, Connecticut 06106

/John W. Kingston ’ /
Agent
Connecticut State Board of Labor Relations
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