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DECISION AND DISMISSAL OF COMPLAINT

On March 4, 1993, Local 1303, Council 4, AFSCME, AFL-CIO (hereinafter Local
1303) filed a third amended complaint with the Connecticut State Board of Labor Relations
(hereinafter the Labor Board), alleging that the Town of Salem (hereinafter the Town) had
engaged in practices prohibited by 60  7-470(a)(2)  and (4) of the Municipal Employee
Relations Act (hereinafter the Act). Specifically, Local 1303 alleged that the Town failed to
bargain in good faith by unilaterally withdrawing from a Municipal Employee Retirement
Fund plan, thus failing to provide bargaining unit employees with a Town contribution
pension plan. On March 9, 1993, Salem Police Union Local 26933, Council 15, AFSCME,
AFL-CIO (hereinafter Police Union) filed a second amended complaint with the Labor Board



against the Town, alleging the same violations of the Act on the same facts as did Local
1303. l On October 23, 1992, the two cases were consolidated

After the requisite preliminary steps were taken, the case came before the Board for a
hearing on January 27, 1993 and February 10, 1993. All parties were represented by
counsel and were allowed to present evidence, examine and cross-examine witnesses and
make argument. Post-hearing briefs were submitted by all parties, the last of which was
received on October 1, 1993. Based on the entire record before us, including facts stipulated
to on January 27, 1993, we make the following findings of fact and conclusions of law and
we dismiss the complaints.

GS OF FACT

1. The Town is an employer within the meaning of the Act.

2 . Local 1303 and the Police Union are both employee organizations within the
meaning of the Act.

3 . On March 12, 1992, Local 1303 filed the petition seeking to represent the
Department of Public Works (DPW)  employees.

4 . On June 15, 1992, Local 1303 filed the petition seeking to represent the Town
Hall employees.

5 . On September 2, 1992 and September 9, 1992, the Labor Board certified those
UIlitS.

6 . On April 3, 1992, the Police Union filed the petition seeking to represent the
uniformed officers.

7 . On August 7, 1992, the Labor Board certified this unit.

8. The State Employee Retirement Commission administers a pension program
for municipal employees, wherein the municipality contributes a portion of the cost of the
plan. The pension is referred to as the Municipal Employee Retirement Fund (MERF).
Participation may be in one of two funds, known as MERF “A” and MERF “B”  plans.

9 . Participation of municipal employees in MERF retirement plans is governed by
Conn. Gen. Stat. $j 7-427(a), which provides in pertinent part:

1 The Unions filed the final amended complaints in order to clarify the issues raised at the hearing. The
claimed violation of 57470(a)(2) was not pursued at the hearings nor in the post-hearing briefs, and thus
appears to be abandoned by the Unions.
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Any municipality except a housing authority . . . may, by resolution passed by its
legislative body and subject to such referendum as may be hereinafter provided,
accept this part as to any department or departments of such municipality as may be
designated therein . . . Such resolution shah specify whether acceptance is as to
participation in fund A or fund B . . .

. . . [S]uch resolution shall not take effect until it has been approved by a majority of
the electors of the municipality voting thereon at the next regular election or meeting
or at a special election or meeting called for the purpose.

10. On December 3, 1990, the Town’s Board of Selectmen held a meeting,
wherein it was agreed to present a proposed MERF B retirement plan to a Town meeting for
approval. (Ex.  1)

11. At the December 3 meeting, no formal resolution regarding a MERF B
retirement plan was proposed or adopted in accordance with 8 7-427(a).

12. On March 27, 1991, a Special Town Meeting was called for the purpose of
“consider[ing]  and authoriz[ing]  the participation of the Salem Town employees in the
Connecticut Municipal Employees Retirement Fund B. ” At this meeting, a proposal to
participate in the MERF B pension plan was presented to the Town electorate; the proposal
was approved by a vote of 49 to 37. The proposal included Town Hall employees, DPW
employees and Town police for participation in the MERF B pension plan. (Ex.  2)

13. At the March 27 meeting, no formal resolution regarding Town participation
in the MERF B plan was presented to the Town electorate for a vote in accordance with $ 7-
427(a).

14. On August 28, 1991, a Special Town Meeting was held for the purpose of
considering and acting on the proposed Town budget for the upcoming fiscal year. At this
meeting, a motion was passed to delete the Retirement Fund item in the General Government
budget. (Ex.  3)

15. On September 4, 1991, the Town budget, as amended, was voted on and
passed by the Town electorate. (Ex.  4)

16. On June 17, 1992, the attorney for the Town notified the First Selectman that,
in his opinion, the Town was enrolled in the MERF plan and was required to appropriate the
necessary funds for the plan at a Town meeting. (Ex.  8)

17. On June 17, 1992, at a Special Board of Selectmen meeting, a motion to fund
$57,162 for the first year of the MERF retirement plan was carried. At this meeting, it was
also decided to refer the matter of the MERF plan funding to referendum. (Ex.  5)

3



18. On July 7, 1992, a referendum regarding Town funding of the MERF plan
was presented at a Town meeting, and the Town electorate voted not to fund the MERF  B
plan for Town employees.2

19. On July 23, 1992, the State Employee Retirement Commission sent a letter to
the Town, demanding that the Town forward its share of contributions to the MERF B fund.

20. On July 31, 1992, the Board of Selectmen voted to stop deductions from
employees’ pay for the MERF plan. 3 Also at this meeting, the Board of Selectmen voted to
notify the State Retirement Commission that, in their opinion, the Town was not a statutory
participant in the MERF B plan. (Ex.  6)

21. The State Employee Retirement Commission filed a complaint against the
Town in Superior Court on October 21, 1992, seeking collection of unpaid contributions for
the MERF plan. (Ex.  7)

22. On November 2, 1992, a Board of Selectmen meeting was held, where a
resolution was presented declaring that the Town had never adopted or passed, nor intended
to, any resolution accepting Town participation in the MERB  B plan. The motion to approve
the proposed resolution and to send it to a Town meeting for a vote was carried. (Ex.  9 and
10)

23. On March 2, 1993, after the close of evidence herein, the Superior Court,
Aronson, J., granted the Town’s Motion for Summary Judgment, holding that the Town did
not comply with the requirements of Corm. Gen. Stat. 0 7-427(a) for participation in the
MERF plan and, thus, had never been lawfully enrolled in the MERF B retirement fund for
its employees.

24. At the time of the hearing before the Labor Board, funds for an unspecified
pension plan had been and continued to be deducted from the paychecks of certain Town
employees and placed in an interest-bearing trust account.

25. At the time of the hearing before the Labor Board, the Town and both Unions
were still in the process of negotiating initial collective bargaining agreements.

2 The record does not reflect the question actually presented by the referendum.

3 The record does  not indicate why the Board of Selectmen’s decision on July 31, 1992 to stop employee
deductions was never implemented.
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CONCLUSIONS OF LAW

1. An employer violates the Act when it makes a unilateral change concerning a
mandatory subject of bargaining in the terms and conditions of employment without
bargaining with the union.

2. Employee pension plans are mandatory subjects of bargaining, and an
employer is therefore required to bargain with the union prior to eliminating an employee
pension fund.

3 . The Town was never lawfully enrolled in the MERF B pension fund for its
municipal employees.

4 . At the time the bargaining relationship between the Town and the Unions
commenced, there was no fixed and continuous practice of providing pension benefits to
Town employees.

5 . The Town did not make a unilateral change concerning a mandatory subject of
bargaining in violation of the Act.

DISCUSSION

In this case we are presented with a mixed question of law and fact. The Unions
claim that the Town committed a prohibited practice when it unilaterally decided to terminate
funding a MBRF  B retirement plan for certain Town employees. By deducting pension plan
contributions from employee paychecks, the Unions assert that the Town has established a
past practice of providing pension benefits, namely MBRF  B or an equivalent, to Town
employees. The Town takes the position that since it was never enrolled in the MERJ?  B
plan, no past practice of providing MEW  benefits or any other pension benefits can be
established. In this case, we agree with the Town.

It is well-settled that in the absence of a valid defense, an employer violates the Act
when it unilaterally changes the terms and conditions of employment without first bargaining
with the Union over the proposed change. West Hartford Education Associution  v.
DeCourcy,  162 Conn. 566 (1972); Norwalk Board of Education, Decision No. 2847 (1990);
Bethel BoanI  of Education, Decision No. 1920 (1980). The unilateral change in dispute
must concern a mandatory subject of bargaining. Town of East Haven, Decision No. 1279
(1975); Town of Newington, Decision No. 1116 (1973). Our prior decisions have
established that the terms and conditions of pension plans are mandatory subjects of
bargaining. Town of Stmtford,  Decision No. 1936 (1980); Town of Hamden,  Decision No.
1277 (1975).
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The Union bears the burden of proving that a fixed and continuous practice of
providing pension benefits to Town employees existed and was unilaterally changed by the
employer without bargaining. Norwalk Board of Education, Decision No. 2956 (1991);
City of New Haven, Decision No. 2361 (1985); Redding  Board of Education, Decision No.
1922 (1980). If the Union fails to prove a change in an established practice, it fails to meet
its burden and the inquiry ends.’ City  of Hartford, Decision No. 2318 (1984); Town of
Clinton, Decision No. 2168 (1982).

We believe the dispositive issue in this case is whether the MERF  B pension plan
existed so as to establish a fixed practice of providing pension benefits to Town employees,
such that a prohibited practice occurred when the Town unilaterally terminated participation
in the plan without providing alternative and comparable pension benefits. Conn. Gen. Stat.
Q 7-427(a) outlines a two-step process for a municipality to become legitimately enrolled in a
MERF retirement plan: (1) the legislative body of the municipality must pass a resolution to
join the plan; and (2) the resolution must be approved by a majority of the Town electorate.
It is not disputed that the Town is a municipality under the statute, nor is it disputed that the
Board of Selectmen is the legislative body of the Town.

The record indicates that the Board of Selectmen first officially discussed the Town’s
participation in a MERJ?  plan for Town employees at their December 3, 1990 meeting.4
The minutes of the meeting reflect the Selectmen’s agreement to present a MERF B proposal
to the Town electorate for approval. However, no formal resolution regarding the pension
plan was proposed or adopted as required by the statute. Accordingly, no formal resolution
was presented to the Town voters for approval on March 27, 1991.

Section 7-427(a) is clear on its face, and failure to comply with the straightforward
requirements of the statute can only be remedied by subsequent compliance. This is true
despite any action taken by the Town which could be characterized as a manifestation of the
Town’s erroneous belief that it was, in fact, enrolled in MERF.’ At no time did the Town
pass a formal resolution to participate in the MERF B retirement fund. The Town’s
subsequent presentation of the MERF plan to the Town voters does not cure this initial
defect. Since the Town failed to comply with the statutory requirements governing MERF
participation, the Town was not, at that time, nor indeed at any time, enrolled in the MBRF
B plan. &: State Retirement Commission v. Town of Madison, 18 Conn. Sup. 5 (1952).

4 At the hearing, Barbara Bright, the Third Selectman in 1990, testified that the Board of Selectmen had
informally discussed the possibility of a MERF pension throughout the Fall of 1990. At the December
meeting, the Selectmen were already in possession of information regarding the MERF from the State
Retirement Commission.

For example, iu August of 1991 the proposed Town budget for the upcoming fiscal year included proposed
funding for the retirement plan.
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Accordingly, the Board agrees with the reasoning of the decision of Judge Aronson on
the Motion for Summary Judgment in the case State Employees Retirement Commission v.
Town of Salem, Docket No. CV-92-0517920s (J.D. Hartford/New Britain at Hartford,
March 2,1993).  Pursuant to Conn. Gen. Stat. 8 4-178(6),  we take administrative notice of
this decision, and affirm its conclusion on the issue of whether the Town was a statutory
participant in the MERF plan. Thus, since the Town was never actually enrolled in MERF,
no prohibited practice can be found - the Town could not unilaterally change that which did
not exist.

We next address the Union’s argument that the Town’s actions entitled the employees
to expect either a MERF  B plan or an equivalent pension benefit. The Union’s argument
rests on the assertion that a past practice was established when the Town took deductions out
of employee paychecks for a pension plan, giving rise to a legitimate expectation by Town
employees of receiving the benefit of some pension plan, although not necessarily a MERF B
pension plan. As stated earlier, the Union bears the burden of proving the existence of a
fixed practice which has been unilaterally changed by the employer. In this case, we cannot
fmd that the Unions have met this burden.

The employer’s duty to bargain with a union on a mandatory subject does not arise
until there is an exclusive bargaining representative, whose existence is typically determined
from the date of the union’s certification by the Labor Board. East Lyme Board of
Education, Decision No. 2430 (1985). However, both the National Labor Relations Board
and this Board have recognized that “a unilateral change in a mandatory subject of bargaining
which occurs after a representation election, but before issuance of a certification, may
interfere, coerce or restrain employees” from exercising their collective bargaining rights.
City  of New  Haven, Decision No. 2824-A (1990). As we have stated:

“In granting employees the right to organize and bargain collectively, the Act
expressly guarantees that they may exercise that right in an atmosphere free of
interference, restraint or coercion. To allow an employer to grant benefits to its
employees, but at the same time make the grant defeasible if a majority of those
employees vote for a union, . . . [violates] rights protected by the Act.” Town of
PLymouth,  Decision No. 2030 (1981).

Therefore, it is not necessarily dispositive of all issues that the Unions in this case were not
certified as the exclusive bargaining representatives until after most of the events in question
took place.

However, in this case, we find no evidence to indicate that there were pension
benefits being accorded to Town employees at the time the Unions were filing  petitions of
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representation in the spring of 1992.6  After the Town voters failed to fund the plan in
September of 1991, the Board of Selectmen took no further action on the MERF until June
of 1992, when their actions were taken in response to the advice of counsel. All subsequent
Town activity regarding the MERF was then directed at determining the Town’s potential
legal liability for the MERF plan, despite the majority position of the Board of Selectmen
that they were not enrolled in IvERF .’ In this context, we cannot say that there was a clear
and continuous past practice of providing pension benefits in existence by the spring of 1992
to be carried forward into the bargaining relationship.

With regard to the Town’s continued paycheck deductions, the parties stipulated that
the employees continue to have pension deductions made. These funds are being kept in an
interest-bearing account pending resolution of this dispute as well as the successful
completion of contract negotiations. It is understandable that employees who are having
“pension fund” contributions withheld from their paychecks have a legitimate interest in
desiring that a pension plan actually be funded with such contributions. However, the
employees’ desire to realize a pension plan does not make the employer’s failure at this time
to establish w pension plan a prohibited practice. We have already established that there
was no actual Town participation in the MERF plan. Further, all discussions, both at the
Board of Selectmen level, as well as at relevant Town meetings, had specifically referred to
a MERF plan, not an equivalent plan. Thus, we find that the employer’s continued
deductions from employees’ paychecks do not establish a past practice; rather, the deductions
have been used to preserve the parties’ positions to enable continued bargaining toward a
possible agreement on the subject. At this time, we find that the parties are only obligated to
barg;ain  about the terms of a future pension plan, and that this obligation has not been
compromised thus far by the Town.

Accordingly, we find that the Town did not commit a prohibited practice with respect
to the MERE  pension plan issues. The Unions’ complaints are dismissed.

6 The Union petitions seeking to represent the DPW employees, uniformed officers and Town Hall
employees were not filed until March, April and June of 1992, respectively.

1 On June 17, 1992, Selectman Zemko maintained that the Town was not liable for MERF contributions.
By July 31, 1992, Selectman Fallon had joined him in this position.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaints filed herein be and the same hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chainnan

s/Anthonv Sbona
Anthony Sbona,
Board Member

Antonia C. Moran
Antonia C. Moran,
Board Member

T O :

Ronald E. La&y,  Esq.
La&y  & Witt
185 Silas Deane Highway
Wethersfield, Connecticut 06109

J. William Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Donald W. Boudreau, Jr., First Selectman
Town of Salem
Town Office Building
270 Hartford Road
Salem, Connecticut 06415

9



Harry E. Calmar,  Esq.
Suisman, Shapiro, Wool, Brennan & Gray
The Courtney Building
2 Union Plaza, 2nd Floor
New London, Connecticut 06320

Peter Gernat, Staff Representative
Council 15, AFSCME, AFL-CIO
2990 Pratt street
Meriden, Connecticut 06450

Gary Waterhouse, President
Council 15, AFSCME, AFL-CIO
2990 Pratt  street
Meriden, Connecticut 06450

Robert J. Murray
Staff Attorney
Connecticut Council of Police Unions No. 15
2990 Pratt  street
Meriden, Connecticut 06450

Robert A. Linberk
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051
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