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DECISION AND DISMISSAL OF COMPLAINT

On January 2, 1991, Local 1303-23, Council 4, AFSCME (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), alleging
that the Plainville Board of Education (the Board of Education) had engaged and was
engaging in practices prohibited by 6 7470(A)(1)(4) of the Municipal Employee Relations
Act. (the Act or MERA). Specifically, the Union alleged that the Board of Education is
using part-time, non-bargaining unit employees to perform overtime custodial work which
work has been performed exclusively by bargaining unit employees in the past.

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing on April 21, 1992. All parties were represented and allowed to
present evidence and to examine and cross-examine witnesses. At the hearing, the Union
clarified the allegations contained in its complaint and asserted that, in December 1990, the
Board of Education unilaterally implemented a policy whereby part-time custodians are now
used to fill-in during the absence of full-time custodians. The Union also alleged that this
action constitutes an unlawful unilateral change in conditions of employment of the full-time
custodians and a repudiation of Article 4.3B  of the collective bargaining agreement between
the parties. Following the hearing, both parties filed briefs the last of which was received by
the Labor Board on October 6, 1992. Based on the record before us, we make the following
findings of fact and conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The Board of Education is a municipal employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and all times
material hereto has been the exclusive bargaining representative for all full-time custodians
and maintenance employees of the Board of Education.

3. At all relevant times, the Union and the Board of Education were parties to a
collective bargaining agreement with effective dates of July 1, 1990 through June 30, 1993.

4. The collective bargaining agreement includes the following provisions, in
relevant part:

Article IV, Hours of Work, Overtime and Holidav Premium Pav.

4.3 A schedule of overtime or special activity time shall be prepared
and posted on the appropriate bulletin board. A record of overtime and
special activity time worked shall be posted monthly on the appropriate
bulletin board for Custodial and Maintenance employees and the Union will be
given a record of all overtime hours and special activity time hours for each
employee at the end of each fiscal year.

A. Overtime work in the Maintenance Department shall be divided equally
among the Maintenance Employees.

B . Overtime and special activity time in any school shall be divided
equally among the full time Custodian regularly assigned to that school.
If there are none available, then Custodians in other schools will be
given the first opportunity to share in the overtime and special activity
time work. If there are no Custodians available then Maintenance
employees will be given an opportunity first to share in such work.

C . Evening custodians shall be given an opportunity to equalize their share
of overtime and special activities time when school is not in session or
when it does not interfere with their regular work schedule.

D. If an employee is scheduled for overtime or special activity time and
does not avail himself of the opportunity to work, he/she will be
charged with the scheduled overtime or special activity time as if
he/she had worked.

E. Overtime for the purpose of this Article shall include time required of
the employee above and beyond eight (8) hours per day and forty (40)
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hours per week, which results from the need of the school system and
is required and initiated by the school system.

*****

G. A record of each employee’s overtime and special activities time shall
be furnished to the Union monthly.
(Ex.  1)

5 . For many years prior to 1990, the Board of Education has employed part-time
custodians throughout the year and during the summer months.

6 . The part-time custodians referred to in Finding of Fact #5  are not part of the
bargaining unit. They generally perform light cleaning duties, which are the same as some
of the duties performed by the full-time custodians.

7 . At least as early as September, 1984 the Board of Education was using part-
time custodians to fill in for full-time custodians who were out of work on various types of
leave, as indicated by the following memo from Board of Education Business Manager
Stanley Krier regarding pay rates for such part-time employees:

The pay treatment for the Fill-in Full Time Custodial Coverage
exceeding three days shall be at the lowest step on the Regular
Custodial Scale, retroactive to the start of the Fill-in period.
(Ex.  4)

8 . In February, 1985, the Union became aware that several part-time custodians
were working more than 20 hours per week and requested ‘their names, an account of work
scheduled and records of actual hours worked. In response, the Board supplied a list of
several names and further stated:

The extra hours the above listed part-time custodians worked
was to cover for the regular custodians’ vacation, sick time and
personal time.
(Bx.  3a)

9 . By memo dated May 26, 1988, Krier gave certain instructions to Mr. Frank
Russo, then-supervisor of custodial services, regarding the assignment of overtime for
custodians. The memo was copied to Union representative Tanya Malse and provided in
relevant part:

When Custodial Shift absences occur, and you have determined
that in lieu of other options, such as the use of part-time
employees from other areas, that Custodial overtime is required,
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the following shall pertain: . . .
(Ex. 2)

10. In December, 1990, the Board of Education hired several more part-time
custodians who have filled in during absences of full-time custodians.

11. The full-time custodians are still receiving overtime assignments.

12. The Board of Education has not bargained with the Union over the assignment
of work to the part-time custodians.

CONCLUSIONS OF LAW

1. In the absence of an adequate defense, an employer commits an illegal refusal
to bargain and, thus, a prohibited practice under the Act when it unilaterally contracts out or
assigns to non-bargaining unit personnel work which has been performed exclusively by
bargaining unit employees.

2. Where a certain type of work has been, by practice, performed both by
bargaining unit and by non-bargaining unit workers, continued instances of sharing such
work do not violate the Act.

3. The Board of Education’s continued use of part-time custodians does not
constitute unlawful subcontracting nor a repudiation of the contract.

DISCUSSION

In this case, we must decide whether the Employer’s use of part-time, non-bargaining
unit custodians constitutes unlawful subcontracting and/or a repudiation of the collective
bargaining agreement.

The Union argues that, in December, 1990, the Board of Education implemented a
policy in which part-timers are now used to fill-in for absent full-time custodians. The
Union claims that this is a new policy which constitutes unlawful subcontracting and which
has deprived full-time, bargaining unit custodians of overtime opportunities. The Union also
claims that the use of part-time custodians repudiates the collective bargaining agreement.

The Board of Education argues that part-time custodians have been used for many
years to fill in for full-time custodians during absences. Thus, the Board of Education argues
that the work in question is shared work and that the union has failed to show a departure
from such sharing sufficient to establish a prohibited practice. In this case, we agree with
the Board of Education.
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It is well-established that, in the absence of an adequate defense, an employer
commits an illegal refusal to bargain and, thus, a prohibited practice under the Act when it
unilaterally contracts out or assigns to non-bargaining unit personnel work which has been
performed exclusively by bargaining unit employees. PZuinviZZe  Board of Education,
Decision No. 1192 (1974); C&y  of Milford,  Decision No. 1849 (1980); Town  of East
Haven, Decision No. 2020 (1981); Board of Education of the City of Hartford, Decision
No. 1938 (1980); City of Waterbury, Decision No. 1436 ( 1976); Town of Watertown,
Decision No. 2515 (1986).

However, it is also clear that not all contracting or assigning out of bargaining unit
work constitutes a violation of the Act. An adequate defense to the allegation of illegal
contracting or assigning out of work is that the work in question has, historically, been
performed by both bargaining unit and non-bargaining unit personnel. Under such
circumstances, the continuation of such a practice will not constitute a violation of the Act.
This is commonly referred to as the shared work doctrine. C@y  of Totington,  Decision
No. 2172 (1983); Town of Wallingford,  Decision No. 2885 (1991); Connecticut Board of
Trustees, Decision No. 2948 (1991); City  of Stamford, Decision No. 2194 (1983); C&y  of
Bridgeport (and Ci$y  of New Haven), Decision No. 3119 (1993); cf. Metropolitan District
Commission, Decision No. 3116 (1993).

In a case such as the instant one, in which the Union alleges an unlawful contracting
out of bargaining unit work, the burden is on the Union to establish the existence of a fixed
practice prior to the alleged change and a clear departure from that practice. Town of ’
Wallingford,  supra.  The Union must prove that the work was exclusively and continuously
performed by bargaining unit members. Town of East Haven, Decision No. 3164
(1993)(appeal  pending).

In this case, the evidence establishes that the work in question has been performed for
many years by full-time and part-time custodians. In this regard, it is undisputed that the
Board of Education has always employed several part-time custodians throughout the year
and in the summer. The evidence and testimony submitted by the Board of Education shows
that at least as far back as 1984, the Board of Education was using the part-timers to fill in
shifts vacant due to the absence of a full-time custodian. The Board of Education
communicated directly with the Union in 1985 regarding the number of part-time custodians
being used and the total hours worked by these individuals. In that communication, the
Board of Education explained that any extra hours worked by the part-timers were due to
vacancies in the schedule of the full-time custodians. Further, in 1988 the Union was sent a
copy of a memo in which the Board of Education’s Business Manager described the use of
part-time custodians as an option to avoid overtime for full-time custodians in the event of an
absence. It is also essentially undisputed that the part-time custodians perform the same light
janitorial work which is customarily performed by the full-time custodians. Based on this
record, it is clear that part-time custodians have regularly filled in for full-time custodians
during absences in the past.
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The Union also indicates that we should find a violation in this case because the
Board of Education so substantially increased this practice of sharing in December, 1990 so
as to constitute an unlawful act. Assuming that a prohibited practice would exist under such
a theory, we find that such a substantial increase was not established. We first note that the
Union’s primary witness testified that he is still receiving overtime opportunities. The record
does not support a conclusion that this work opportunity has been severely eroded since
December, 1990. Further, the record does not contain any conclusive information to
establish that the Board of Education has hired significantly more part-time custodians or that
such workers are being used in a manner inconsistent with the way in which such workers
were utilized in the past. ’ Thus, we are not able to conclude that there has been a
substantial deviation from the past practice of using part-time custodians to fill-in during
absences.

Finally, we do not find that the Board of Education has repudiated the contract.
Although the contract does contain several sections referring to overtime, there is nothing
contained therein to establish that the Board of Education is obligated to provide overtime.
A plausible reading of the contract supports the conclusion that it is pnly if the Board of
Education determines in its discretion that overtime is needed, that such overtime must be
distributed fairly among bargaining unit members. However, under this interpretation of the
contract, the initial determination as to the existence of overtime lies within the discretion of
the Board of Education. This reading is consistent with our discussion above, which notes
that the Board of Education has utilized part-time custodians to avoid overtime for many
years. Because such an interpretation is certainly plausible, we find  no repudiation of the
contract. &g:  Town of Pluinville,  Decision No. 1790 (1979); Southington Board of
Education, Decision No. 1717 (1979); Hartford Board of Education, Decision No. 2141
(1982).

Based on the above, we will dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the same hereby is DISMISSED.

I We note that the record contains some references to the current part-time custodians as “substitute workers”
or “at will” employees. However, there is insufficient information in the record to determine if there is
some new “class” of people being used to perform this work, a class which might require a different
analysis from this Board.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia  C. Moran
Antonia C. Moran,
Acting Chairman

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member

TO:

Victor Schoen, Esq.
Sullivan, Lettick  & Schoen
646 Prospect Avenue
Hartford, Connecticut 06105

William Gagne, Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Dr. James J. Ritchie
Superintendent of Schools
Plainville Board of Education
47 Robert Holcomb Way
Plainville, Connecticut 06062

Kevin M. Murphy, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051
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