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DECISION AND DISMISSAL OF COMPLAINT

On November 13, 1992, Locals 387 and 391, AFSCME, Council 4, AFL-CIO, (the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the State of Connecticut, Department of Correction had violated the Act
Concerning Collective Bargaining for State Employees (the Act or SERA). Specifically, the
Union alleged that the State had unilaterally changed the weapons training for correctional
officers at certain correctional institutions.

After the requisite preliminary steps had been taken, the matter was brought before
the Board for a hearing on August 19, 1993. All parties were represented and allowed to
present evidence and testimony and to cross examine witnesses. At the hearing, the Union
informed the Board that the complaint no longer concerned Local 387. Both parties filed
briefs, the last of which was received by the Labor Board on November 24, 1993. Based on
the whole record before us, we make the following findings of fact, conclusions of law and
order.



FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all times has
represented a group of correctional officers employed at the Somers Correctional Institution,
Enfield  Correctional Institution, Carl Robinson Correctional Institution, Willard Correctional
Institution and the Walker Reception Center.

3. Prior to August, 1992, all of the correctional officers at some, but not all,
facilities were eligible to be trained and qualified in the use of certain fka.rms. The
employees at Carl Robinson and Enfield  were all  eligible for training prior to 1992.

4. Firearms are used by employees in the guard towers, on vehicle and perimeter
patrol and during emergency situations outside the population areas of the prison.

5. Beginning in August of 1992, the Department announced a new policy of training
and qualifying only a selected portion of the correctional officers at each of the facilities.
m. 3)

6. The policy was eventually implemented only at the Carl Robinson facility.

7. The stated reasons for the new policy were:

(a) to make uniform a common policy in all of the facilities,
and

(b) to improve economic efficiency since not all officers nor
assignments required the use of firearms.

8. There were no negotiations with the Union prior to the announced implementation
of the policy nor were there negotiations thereafter. L

9 . Article 8 (Training), Sections One and Two, of the collective bargaining
agreement between the parties states:

Section One. The Employer recognizes the need to provide
relevant training for each new employee and on-the-job training.

Section Two. In furtherance of the objectives in Section One,
in addition to local training committees, a Training Committee
shall be appointed, composed of six (6) bargaining unit members
and management representatives. This committee will meet
quarterly and its objective is to review the training needs of the
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department and to recommend to the Commissioner of
Correction training programs in light of the ACA accreditation
standards. The determination to implement these programs,
including their length and duration and selection of trainees, or
not to implement the training programs rests with the
Commissioner of Correction . . . . (Ex.  2)

10. The training committee, established by the collective bargaining agreement, has
met only sporadically.

11. The Union was informed of the new policy when Training Officer Roberts told
Union President Michael Minney about the new policy in August, 1992. Minney objected
for reasons of safety of personnel and informed Roberts that the policy was a subject for
negotiations. Thereafter, the Union demanded negotiations regarding the safety and other
impacts of the policy.

12. Shifts of correctional officers are periodically established for extended time
periods. The shifts are divided as follows:

8 a.m. to 4 p.m.; 4 p.m. to 12 midnight; 12 midnight to 8 a.m.

13. Each shift is divided into squads to permit rotation of weekend assignments.

14. Because of such fortuitous factors as transfers, promotions, disablement, illness,
and the like, the personnel on a particular shift can fluctuate greatly.

15. Shift replacements might not be as likely to be firearms-qualified under the new
policy.

16. In March, 1993, an inmate riot occurred at the Carl Robinson Correctional
Institution during which firearms qualified personnel from Somers prison needed to be called
to Carl Robinson.

17. Prior to August, 1992, training time was considered as overtime for the trainee.
If the training were to take place during the trainee’s regular work time, someone else would
receive overtime to cover the trainee.

18. There is a firm  policy that firearms  are never to be carried into areas containing
prisoners. Therefore, those assignments which involve the bearing of firearms  (towers,
patrol vehicles, and the like) are, for most officers, the preferred assignments, since they
necessarily do not involve direct contact with prisoners.

19. The new policy necessarily results in a smaller group of correctional officers
who qualify for preferred assignments.
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20. Criteria for the selection of officers for training are in the process of being
established. The selection of officers is currently the decision of the Warden of a particular
facility.

CONCLUSIONS OF LAW

1. The decision to reduce the number of employees to be qualified for firearms
training is within the scope of managerial discretion.

2. An employer must bargain regarding the substantial secondary effects of a
managerial decision effecting major terms and conditions of employment, such as employee
safety.

3 . The decision to reduce the number of employees trained in firearms did not
substantially impact on major terms and conditions of employment.

DISCUSSION

In this case, we must decide if the secondary impacts of the State’s new firearms
qualification policy in certain correctional institutions are substantial and required bargaining
prior to implementation of the policy.l It is well-settled that the substantial secondary
impacts on major terms and conditions of employment of managerial decisions must be
negotiated with the union prior to implementation of the management decision. &e:
Norwich Board of Education, Decision No. 2579 (1987); City of New Britain, Decision No.
3190 (1994); Local I186  v. Connecticut State Board of Labor Relations, 224 Conn 666
(1993); Town of North Haven, Decision No. 3143 (1993); State of Connecticut,
Department of Correction, Decision No. 3014-B (1993).

It is well-established that employee health and safety is a major condition of
employment and a mandatory subject of bargaining. State of Connecticut, supm  and cases
cited therein. However, the Union bears the burden, through the production of competent
evidence, of identifying the secondary impacts and we will not presume that they are
substantial. State of Connecticut, supra; Town of Hamden,  Decision No. 2145 (1982).

In this matter, the Union has claimed that the new policy of the State substantially
impacts on: (1) the amount of overtime available to employees; (2) the ability to work on a
more desirable post; and (3) the safety of the officers due to the reduced number of qualified
employees to handle fmearms  in an emergency.

Although the Union’s complaint alleges that the implementation of the policy itself constitutes an unlawful
unilateral action, it is clear from the Union’s presentation at the hearing and from its post-hearing brief that the
Union does not contest the State’s right to implement the policy and its only contention is that the State failed to
bargain over the secondary effects of the policy. Therefore, we deal only with the impacts issue in our
discussion.
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The State claims that it has the right to implement the policy without negotiations
because the contract allows such action and the Union has failed to show any substantial
impacts on the working conditions of the employees.

We consider first the alleged safety impacts of the policy. It is not disputed that there
is a reduced number of firearms qualified officers due to the new training policy. However,
we cannot find, from the evidence presented, that this reduction in numbers increases the risk
to safety of the officers. In this regard, although the evidence shows that additional firearms-
qualified personnel had to be called in during a riot at the Carl Robinson facility, the
evidence fails to show that the need to call in extra officers was connected to the new policy.
The decision to call in other personnel may have been due to the severity of the disturbance
or a scheduling problem for that particular day. It would be mere conjecture on our part to
blame this circumstance on the new policy when the record does not reveal the true reason.

Further, we cannot conclude that any extra time, which may be needed to call in
qualified personnel during a disturbance, increases the risk to the safety of the officers
already in the prison. The record shows that the firearms are forbidden inside the actual
prison population area. Therefore, we cannot conclude, from this record, that the guards
inside are any less safe because it might take additional time to place armed personnel
outside the population area. This occupation is inherently dangerous. However, there is no
evidence in this record to show that the new policy makes the job ~ dangerous.

Finally, the evidence presented regarding the reduced numbers of qualified employees
available for each shift is confusing and inconclusive. The information presented does not
indicate the number of qualified people scheduled for each shift nor does it contain enough
clear information from which we could conclude that shift scheduling is negatively impacted
by the policy.

Based on the above, we conclude that the evidence presented does not warrant a
determination that the policy substantially impacts on the safety of the Correctional officers.
This case is not like the fact pattern presented to us in Town of North  Haven, supra. In that
case, the record contained clear evidence and testimony establishing the increase in risk to
the safety of the firefighters by a reduction in the number of firefighters on a given shift.
Here, although we are aware of the Union’s concerns for its members, we have simply not
been presented with convincing evidence to establish the alleged violation.

As to claimed impacts based on overtime and preference in assignments, we do not
find either to be a substantial impact on terms and conditions of employment. The
unrebutted testimony is that there is “enough overtime to go around”. Indeed, the State
recognizes its obligation to equalize overtime. The record does not contain any evidence
concerning the actual amount of overtime lost by employees because they are no longer able
to train for firearms qualification. Thus, there is insufficient evidence to support a
conclusion that the policy substantially impacts overtime opportunities.
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As for preferential duty posts, we cannot find  that the inability to work in a
preferential position (i.e. away from the prisoners) is a substantial impact on a major term of
employment in this circumstance. In this regard, it seems to us that working with prisoners
is part of the job. We have been shown nothing that would indicate that the State’s right to
assign its personnel is limited in this case. As such, we cannot fmd  that the lack of
opportunity to receive a respite from the prisoners is a substantial impact on major terms and
conditions of employment.*

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is
ORDERED, that the complaint filed herein be and the same hereby is
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia  C. Moran
Antonia C. Moran,
Acting Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Cornelius J. Scanlon
Cornelius J.  Scanlon,
Alternate Board Member

2 In its brief to the Board, the Union makes a passing reference to the fact that the State did not establish
any criteria for selecting personnel to be qualified. We heard no evidence on this point except the undisputed
fact  that the selection was being done by the Warden at the individual facility. Since we have not been
presented  with argument regarding this point and we have little record information, we can only comment that
Article 8, Section 2 of the collective bargaining agreement appears to place in the Commissioner’s hands the
discretion to select trainees.
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TO:

J. William Gagne, Jr. Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Philip Margeson
Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Raymond A. Meany,  Jr., Deputy Commissioner
for Personnel & Labor Relations
Department of Administrative Services
Room 403, State Office Building
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Edward Mackey
Service Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

R R R

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051
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MEMORANDUM OF DECISION

The plaintiff union appeals a decision of the state

board of labor relations dismissing the union's complaint

against the defendant department of correction. The board

conducted a hearing on the complaint and ultimately

dismissed it, acting pursuant to General Statutes § 5-

274. The union appeals to this court pursuant to § 4-183.

The court finds the issues in favor of the defendants.
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Certain essential facts are not in dispute. The

union represents a group of correctional officers

employed by the defendant department of correction.

Certain of the employees have been trained by the

department and qualified in the use of firearms; others

have not been trained. Firearms are carried only by

correctional officers assigned to duties, such as guard

towers and perimeter patrols, that do not involve direct

contact or interaction with prisoners. Duty assignments

on a particular shift may vary because of illness and

other absences and substitutions. Some of the officers on

a given shift may not be qualified to carry firearms,

therefore, and the number who are qualified may vary from

shift to shift and from day to day.

In August 1992, the department commenced a new

policy that would reduce the overall number of

correctional officers that it would train and qualify in

the use of firearms. The stated purposes of the policy

were to make a uniform policy for training officers at

all of the department's facilities and to reduce costs of

operations. The new policy necessarily results in a

smaller group of officers eligible for duty assignments

that require carrying firearms and do not involve inmate

contact. Such assignments are preferred by the

correctional officers. The department did not negotiate

with the union prior to announcing and implementing the
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new policy.

The union's complaint to the board was that the new

policy has substantial secondary impacts on major terms

and conditions of employment and, therefore, required

bargaining prior to implementation. Specifically, the

union claimed that the new policy has substantial impacts

on employee safety, on the amount of overtime that would

be available, and on the opportunity to be assigned to

the more desirable assignments.

In its decision, the board held that there was

insufficient evidence to support a finding that the new

policy affected the safety of the correctional officers.

The board noted that additional firearms-qualified

officers had to be called in to help quell a riot at the

Carl Robinson facility in March 1993, after

implementation of the policy at that facility. It found

that fact to be not persuasive, however. The board stated

that there was no evidence that the need for

reinforcements in that incident was related to the new

policy.

Further with regard to the safety issue, the board

noted that there is a firm departmental prohibition

against correctional officers using or carrying firearms

within a correctional facility; that is, where they might

come in contact with the inmate population. Accordingly,

the board reasoned that the new firearms policy would not
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have a significant impact on the safety of correctional

officers already inside a facility, since they would not

be armed and those who would be armed would be on the

outside only. The board also found that there was

insufficient evidence to conclude that any reduction in

the number of firearms-qualified officers would have a

negative impact on safety.

With regard to the alleged reduced opportunity for

overtime, the board found-that there was no substantial

impact on terms and conditions of employment. It noted

the evidence that the department recognizes its

obligation to equalize overtime opportunities and that

"there is 'enough overtime to go around."'

With regard to the alleged reduced opportunity for

preferred duty assignments, those without inmate contact,

the board observed that l'working with prisoners is part

of the job." The board held, therefore, that a reduced

opportunity for "respite from the prisoners" does not

constitute a substantial impact on the major terms and

conditions of that job.

In its brief on appeal to this court, the union

claims error in the board's findings and conclusions on

its allegations regarding safety, overtime and preferred

duty assignments, as summarized above. The union does

not, however, set out any legal argument on the overtime

issue, and for that reason, the court considers that
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issue abandoned. See Collins v. Goldberq, 28 Conn. App.

733, 738 (1992).

There is no question that policy changes in the

correction department that have substantial secondary

impacts on major terms and conditions of employment must

be negotiated with the union prior to implementation.

Local1186 v. Connecticut State Board of Labor Relations,

224 Conn. 666 (1993). The issue before the court,

therefore, is whether the board's decision that the

department's policy change did not have such an impact

must be reversed. As indicated in the above summary of

the decision, the board based its conclusions with regard

to the safety and duty assignment issues on its

assessment of the evidence presented at the

administrative hearing or the lack of such evidence.

A basic principle of administrative law is that the

scope of the court's review of an agency's decision is

very limited. General Statutes § 4-183(j) provides that

"(t)he  court shall not substitute its judgment for that

of the agency as to the weight of the evidence on

questions of fact . . . The court shall affirm the

decision of the agency unless the court finds that

substantial rights of the person appealing have been

prejudiced because the administrative findings,

inferences, conclusions, or decisions are . . . clearly

erroneous in view of the reliable, probative, and
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substantial evidence on the whole record.11 Furthermore,

l'Judicial review of conclusions of law reached

administratively is also limited. The court's ultimate

duty is only to decide whether, in light of the evidence,

the agency has acted unreasonably , arbitrarily,

illegally, or in abuse of its 'discretion.tl Conn. Lisht

& Power Co. v. Dept. of Public Utility Control, 219 Conn.

51, 57 - 58 (1991). Similarly, "(w)ith  regard to

questions of fact, it is (not) the function of the trial

court... to retry the case or to substitute its judgement

for that of the administrative agency." Id. "The

question is not whether the trial court would have

reached the same conclusion but whether the record before

the commission supports the action taken." Hosoital  of

St. Raphaelv. Commission on Hospitals & Health Care, 182

Conn. 314, 318 (1980).

The court has reviewed the entire record in this

case, including especially the transcript of the

administrative hearing. At that hearing, two witnesses

testified: Michael S. Minney, a correctional officer and

the president of Local 391; and Thomas White, deputy

commissioner of the department of correction. Neither

witness offered clear andunequivocalevidence that would

support the union's claims concerning the new policy's

impact on the safety of correctional officers in their

employment. At best, Minney's testimony was that it was

6

--

.



conceivable that there would be some shifts that would

have fewer arms-qualified officers, but he did not have

any hard data to support that belief. Minney also could

not state convincingly that there would be an

insufficient number of qualified officers to respond to

emergencies or to fill the assignments requiring

firearms. The board was entitled to give his testimony

little weight on the safety issue, and the court may not

disturb its conclusions in that regard.

Minney did testify unequivocally that officers

preferred assignments with no inmate contact and that

officers who were qualified to carry firearms were

eligible for such assignments. To the extent that the

number of qualified officers is reduced by the new

policy, therefore, the policy has the effect of reducing

the opportunities for the preferred assignments. The

board determined, however, that that consequence of the

policy does not constitute a negative impact on major

terms and conditions of the employment. It reasoned that

the terms and conditions of the employment assume contact

with prison inmates and, therefore, reducing the

opportunity for assignments lacking such contact is not

a valid basis for complaint.

As indicated above, the court may not "retry the

case or substitute its own judgment for that of the

[administrative agency].. .The court's ultimate duty is

7
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only to decide whether, in light of the evidence, the

[agency] has acted unreasonably, arbitrarily, illegally,

or in abuse of [its] discretion." (Citations and internal

quotations marks omitted.) Board of Education v. Freedom

of Information Commission, 208 Conn. 442, 452 (1988).

The union has not cited any statutory or case law

authority in opposition to the board's decision

concerning assignments that avoid inmate contact. Nor has

the union advanced a compelling argument to'counter the

board's reasoning. The parties agree that the

correctional officers' work is inherently dangerous and

that the stress caused by working in close proximity to

the inmate population is enormous. But the board reasoned

that the terms and conditions of the officers' employment

include the expectation that they will perform that

dangerous and stressful work. It would follow, therefore,

that a policy that reduces the avoidance of such work

does not have an adverse impact on the essential terms

and conditions of the job. In light of the evidence in

the record, the board's findings and conclusions cannot

be said to be unreasonable or an abuse of discretion.

Accordingly, the court cannot substitute its judgment for

that of the board.

The appeal is dismissed.
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