
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

IN THE MATTER OF

CITY OF WATERBURY

-and-

LOCAL 353, COUNCIL 4,
AFSCME, AFL-CIO

DECISION NO: 3224

JUNE 22, 1994

CASE NO: MPP-14,528

A P P E A R A N C E S :

Thomas McDonough,  Esq.
For the City

Gagne & Associates
For the Union

DECISION AND ORDER

On March 31, 1992, Local 353, Council 4, AFSCME, AFL-CIO filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the City
of Waterbury (the City) had engaged in and was engaging in practices prohibited by 57-468
and 57-469  of the Municipal Employee Relations Act (MERA).  Specifically, Local 353
alleged that:

The Respondent is in violation of Sections 7-468 and 7-469 of the Act in that it
unilaterally without the benefit of negotiations, nor the consent of the Complainant,
changed conditions of employment by employing four (4) non-bargaining unit
employees to perform bargaining unit work within the Street Department in March
1992.

Further, by this action, the Respondent repudiated the layoff and recall provisions of
the collective bargaining Agreement.
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After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on August 4, 1993. All parties appeared and
were represented by Counsel. Full opportunity was provided to present evidence, examine
and cross-examine witnesses and make argument. The parties filed briefs, the last of which
was received on October 20, 1993.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.

FINTJINGS  OF FACT

1. The City of Waterbury is an employer within the meaning of the Act.

2. Local 353, Council 4, AFSCME (referred to herein as Local 353) is an employee
organization within the meaning of the Act and at all times material to this case has been the
statutory bargaining representative for certain employees in the Street Department.

3. Beginning in March of 1992, non-union personnel (hereinafter referred to as “City Hall
supervisors”) associated with the Mayor’s office were required to pick up crews of workfare
recipients in city vans, drive them to worksites, supervise their work, and return the
recipients in the vans to drop-off points at the end of the day. (Tr. 8, 9, 29, 33, 34, 35)

4. City Hall supervisors are city employees and receive paychecks from the city. Workfare
recipients are state welfare recipients and receive no additional compensation for performing
workfare  duties.

5. There was an agreement between the City and the Union concerning the work that
workfare  recipients could perform. Although this agreement was reduced to writing no copy
could be found. (Tr. 18, 53, 54)

6. This “workfare agreement” did not cover the work performed by the City Hall
supervisors involved in this case. (Tr. 54)

7. The duties of the City Hall supervisors involve picking up workfare  participants at
designated pick-up points, transporting them to work-sites, supervising their work (such as
leaf-raking, brush-clearing and the like), and returning the work-crews to drop-off points at
the end of the day. The above duties are scheduled from 7:00 a.m. through 3:00 p.m., five
days a week. (Tr. 20, 21)

8. The crews are usually transported in city vans, although one of the City Hall supervisors
does not use a van, but walks with his crew from the pick-up point to worksites. (Tr. 39)
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9 . The City Hall supervisors do not possess a commercial license which is required by
members of the bargaining unit in order to drive other specialized motor vehicles in the
Street Department.

10. In addition to the above duties, each of the City Hall supervisors provides community
service outreach to the Hispanic community, usually after normal working hours. (Tr. 22,
37, 42)

11. These outreach duties include, but are not limited to, accompanying and interpreting for
the Mayor at varied functions in the Hispanic community, receiving and soliciting and
forwarding requests for municipal services, and explaining municipal policies to the
community.

12. The City Hall supervisors were unclear about these outreach duties being a constituent
part of their employment duties, since they claimed they would have performed them
voluntarily, even without the workfare  duties. (Tr. 55)

13. Mechanical Equipment Operators (MEO),  members of the bargaining unit, are required
to hold a commercial license for the operation of specialized vehicles (such as pay-loaders),
but are also called upon to drive vans and small pickup trucks.

14. The evidence revealed that MEO’s  have performed the same duties as those performed
by the City Hall supervisors, i.e., pick up and drop off workfare  recipients, transport them
in vans and pickups to worksites, and supervise work at the sites. (Tr. 16, 44, 46, 49, 50)

15. There was no evidence presented that the use of these workfare  supervisors caused lay-
offs or prevented recalls.

CONCLUSIONS OF LAW

1. In the absence of an adequate defense, an employer commits an illegal refusal to
bargain and thus a prohibited practice under the Act, when it unilaterally contracts out or
assigns to non-bargaining unit personnel work which has been performed exclusively by
bargaining unit employees without prior negotiations with the bargaining unit.

2 . The city breached its duty to bargain in good faith by assigning City Hall
supervisors to perform work that was previously performed by bargaining unit employees.

DISCUSSION

The City of Waterbury is required by state statute to provide for a supported work,
education and training program for employable welfare recipients. Conn. Gen. Stat. 0 17-
281a (“Workfare”). In this case, the work performed by recipients includes street sweeping,
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brush clearing, sand pickup, and the like. The City and the Union had entered into an
agreement concerning these workfare  recipients, and there is no claim that the work of these
recipients involved bargaining unit work. However, the transportation and supervision of
these recipients were not covered by the aforementioned agreement and it is the performance
of these functions that are in issue here.

The evidence revealed, and it was not disputed, that certain members of this
bargaining unit, specifically, mechanical equipment operators, Class 1 (hereinafter referred to
as MEO’s) have customarily picked up workfare  crews, transported them in vans or small
pickup trucks to designated worksites, supervised their work, and returned them at the end of
the workday to the pickup points. The operation of these vehicles do not require a special
drivers license, although the MEO’s are required to possess a special CLD (Commercial
driver’s license) license to operate other kinds of equipment (e.g., pay loaders, backhoes,
etc.)

Sometime in March, 1992, the City hired three employees and assigned these
employees to the workfare  program. These City Hall supervisors, as they were referred to,
perform the same transportation and supervisory duties that were performed by the MEO’s.
Because these employees were bilingual, they were often asked to perform a considerable
amount of community outreach for the Mayor’s office, e.g., accompanying the Mayor to
activities in the Hispanic community, interpreting for him, and acting as liaisons for the
Hispanic community. However, these three employees were firm in indicating that they
considered these outreach activities as voluntary, and would have performed them even if
they were not employed as workfare  supervisors.

The principles of law applicable to this case have been stated as follows:

“It is well settled that in the absence of an adequate defense an employer commits an
illegal refusal to bargain and thus a prohibited practice under the Act when it
unilaterally contracts out or assigns to non-bargaining unit personnel work which has
been performed exclusively by bargaining unit employees. Pkzinville  Board of
Education, Decision No. 1192 (1974); City  of Milfrd, Decision No. 1849 (1980);
Town of East  Haven, Decision No. 2020 (1981); Board of Education of the City of
Hartford, Decision No. 1938 (1980); City  of Waterbury, Decision No. 1436 (1976);
City  of Watertown, Decision No. 2515 (1986).”

However, as a corollary of this doctrine, where work has by practice been shared
between bargaining unit and non-bargaining unit works in the past, then the reassignment of
that work from unit to non-unit individuals, including through contracting out, will not
constitute a violation of the Act. Plainville,  supra; Hartford, supra; Waterbury, supm;  City
of East Haven, Decision No. 2020 (1981). This corollary is usually referred to as the
“shared work” doctrine.
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In defense of the Union’s charge of transferring out bargaining unit work the City
raises a number of defenses. These arguments are as follows: (a) The City Hall supervisors
drove only vehicles which required only ordinary licenses, whereas MEO’s were required to
possess a commercial license and the ability to drive such equipment as air brakes, tankers,
trailers, dump trucks, or pay-loaders; (b) Within budgetary restraints, the Mayor can hire on
his staff ” . . . people that he chooses to assist him in carrying out the activity of the city
administration”. These employees were bilingual and also performed community services
which were not performed by MEO’s in the bargaining unit; (c) “There has been no showing
that the supervision of workfare  people has been done by blue collar union bargaining unit
members. The fact that blue collar unit members sometimes assist workfare  job assignments
does not extend the reach of bargaining unit work. ”

We disagree with the City’s contentions. Work becomes bargaining unit work if there
has been an historical practice of assigning bargaining unit members to perform the work in
question. It is not necessary, as the City suggests, that in order to trigger the duty to bargain
the non-bargaining unit employees must perform every discrete job function previously
performed by bargaining unit personnel. It is enough that the work in dispute is discreet and
clearly recognizable. Such is the case here. Town of Watertown, supm.  Although the City
contends that there was no evidence showing that the supervision of workfare  people has
been done by bargaining unit employees, the evidence presented before the Board proves
otherwise. John Bartholomew, a bargaining unit member, who holds the position of an ME0
testified that he and other MEO’s routinely drove vans to and from worksites and supervised
workfare  recipients. His testimony went unrebutted. In regard to the City’s contention that
the Mayor can hire whomever he chooses to assist him in carrying out the activity of the
administration, within budgetary constraints, our response is that the Mayor is also restrained
by law, which includes the collective bargaining laws of this state.

In conclusion, we find that the driving of vans and the supervision of workfare
recipients is a clear, discreet, and recognizable job duty which has been performed
historically by bargaining unit employees, and the City’s failure to bargain concerning the
transfer of the work constituted a violation of the Act. We note, however, that this decision
in no way faults the community outreach efforts of the Mayor’s office, acting through these
three dedicated employees, in bringing public services to an important and respected
constituency; this decision simply reflects the legislature’s judgment that the long-term
interest of its citizens, including members of this community, will be best served by fostering
the collective bargaining process between political administrations and their employees.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Waterbury shall:

I. Cease and desist from assigning to non-unit employees the transportation of workfare
recipients to worksites and their supervision, unless and until such negotiations are conducted
with the Union concerning such assignments or until final impasse.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act.:

a. Bargain with the Union upon request about a proposed reassignment of
transporting workfare  recipients and their supervision to non-bargaining unit employees.

b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining units
customarily assemble, a copy of this Decision and Order in its entirety.

c . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wetherstield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the City of Waterbury to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv Sbona
Anthony Sbona,
Chairman

s/Cornelius J. Scanlon
Cornelius J. Scanlon,
Alternate Board Member

s/Sandra Biloon
Sandra Biloon,
Alternate Board Member
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TO:

Thomas McDonough,  Esq.
Corporation Counsel
City of Waterbury
City Hall Annex
236 Grand Street
Waterbury, Connecticut 06702

Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Robert D. Pezze,
Staff Rep.
Council 4, AFSCME, AFL-CIO
444 East Main St.
New Britain, Connecticut 06051

Mayor Edward D. Bergin
City of Waterbury
City Hall Annex, 236 Grand Street
Waterbury, Connecticut 06702
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