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DECISION AND DISMISSAL OF COMPLAINT

On October 30, 1990, -Local  1303-274 of Council 4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board) a
complaint alleging that the Torrington Board of Education (the Board of Education) had
engaged in practices prohibited by 0 7-470 of the Municipal Employee Relations Act (the
Act) by its failure to recall to work employees Pat Thayer, Sandra De&, and Rosemary
Schibi.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on June 10, 1991, September 17, 1991 and March 3,
1993. Both parties appeared at the hearing, were allowed to present evidence, examine and
cross-examine witness, and make argument. Both parties filed briefs, the last of which was
received by the Labor Board on May 24, 1993.r

’ This case was administratively consolidated with Tonington  Board of h&c&ion,  Case No. MPP-13,065.
However, no testimony was taken on Case No. MPP-13,065 and said case was settled on March 9, 1993.



Based on the entire record before us, we make the following findings of fact,
conclusions of law, and dismiss the complaint.

FINDINGS OF FACT

1 . The Torrington Board of Education is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . The Union is the certified bargaining representative of a unit .of  instructional assistants
employed by the Board of Education.
the administrators, and the custodians.

Other employee organizations represent the teachers,

4 . The Union was certified by the Labor Board on July 9, 1990 as a result of an
election, which was held on June 13, 1990. The election, to which the Board of Education
consented, resulted in a vote of 55 to 50 in favor of the Union (Case No. ME-12,873,
Torrington Board of Education, Decision No. 2822 (1990)).

5 . The organizational campaign, which resulted in the election, began in the fall of
1989. The initial meeting with Union representatives took place in February, 1990. At that
meeting, the first Union cards were signed by employees.

6 . Contract negotiations for the parties’ first contract began in the summer of 1990 and
continued thereafter.
had been reached.

As of the time of the hearing on September 17, 1991, no agreement

7 . From time to time, Union meetings were held in school facilities with permission of
administrators and without any evidence of hostility toward those meetings. Most of these
meetings postdated the Union election.

8 . In June, 1990, at the end of the school year, all of the instructional assistants were
laid off and were so notified by letter.
for several years.

June layoffs of all assistants have been the practice
In past years, the instructional assistants ordinarily then received recall or

rehire notices prior to the start of the new school year.
I_

9 . In June, 1990, budget cuts were made by the Board of Education, which resulted in a
reduction in the overall number of employees and the number of instructional assistant
positions. Employees overall were reduced by 54 positions. The number of instructional
assistants was reduced from approximately 120 to approximately 100. Many of the
incumbents of these positions left of their own accord before the reductions were made
definite, but it was necessary to cut other individuals who hoped to return to their jobs.
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10. Administrators, who were faced with staff reductions at their schools, were instructed
to pick the best assistants to remain. Seniority was not considered in the reductions in the
summer of 1990, nor has it been a controlling factor in past years.

11. As of the 1991 hearings herein, approximately eight assistants had been hired as new
employees, but the record does not disclose the nature of the positions they flied.

12. Among the employees who were not recalled or rehired for the 1990-1991 school
year, or thereafter, were Patricia Thayer, Sandra Deak, and Rosemary Schibi, the subjects of
the instant complaint. The facts involving these employees are set forth separately below.

PATRICIA THAYER

13. Thayer was a special education instructional assistant for eight years in Southwest
School, and she was not rehired from the layoff, which took place in June, 1990.

14. Thayer was a member of the initial Union organizational committee. She was the
first employee to sign a Union card following the February, 1990 Union meeting. She then
became a building representative, serving as a channel of communication from the Union to
employees during the organizational campaign. Thayer was very vocal on behalf of the
Union and solicited Union cards from among her co-workers. Thayer was elected treasurer
immediately following the election of the Union, and the Superintendent received notice of
this fact. On one occasion, Thayer readily received permission from her principal to use a
school facility for a Union meeting.

15. In June, 1990, Southwest School Principal John Pelchat reviewed the entire list of
assistants at his school with respect to the need to reduce staff due to budget cuts. At that
time he made a decision to lay off Thayer. Her position as assistant was not eliminated and
was subsequently filled by another assistant among those rehired.

16. On July 26, Pelchat addressed a memo to Assistant Superintendent Maskovsky
concerning the decision not to rehire Thayer. The memo was requested by Maskovsky. It
listed the following items, which purportedly were observed on Thayer’s performance:

1. Poor attendance; ..

2. Not arriving at school on time; and leaving school early;

3 . Lack of ability in carrying out teacher requests as it pertains to student
needs;

4 . Maintaining a less than positive attitude about programs and working in
classrooms with students;
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5. Because she is late quite often, work left by resource room teacher does
not get accomplished.

Among other comments, he noted that he had given Thayer a chance to correct the
situation, and that the teacher needed a dependable aide. He stated that he did not feel
Thayer had ever had’ the desired total commitment to the school’s program and students.
(Ex- 6)

17. On August 7, 1990, at the suggestion of the Assistant Superintendent, Pelchat wrote
to Thayer setting forth those same reasons for not rehiring her, and also noting her inability
to work in cooperation with staff. (Ex.  3)

18. Pelchat’s statement of Thayer’s deficiencies in the classroom was based on repeated
comments and complaints from the two teachers to whom Thayer had been assigned, one
teacher in 1989-1990 and the other for several years before that. The comments concerning
her attendance were based on his own observations as well as the teachers’ comments.

19. The teacher to whom Thayer was assigned in 1989-1990 had a variety of problems
with Thayer’s performance, including her lack of initiative in giving students necessary
assistance; her absence from the classroom due to tardiness or abuse of lunch time (which
resulted in students being left without instructional assistance); and her failure to perform
certain work. Due to the persistency of these problems, beginning in November, 1989, the
teacher maintained a log concerning certain aspects of Thayer’s performance during the rest
of the school year. This teacher discussed her problems with Pelchat periodically in
1989-1990, as well as with Thayer. Pelchat also met with Thayer, the teacher, and the,
Special Education supervisor, and addressed these concerns on two occasions during the
school year.

20. On August 9, Union Local President Lehmann and Thayer met with Pelchat
concerning his August 7 letter to Thayer. Pelchat stated that he did not have a problem with
how Thayer dealt with the children, but he did not withdraw his criticisms. He did say that
he would try to place her somewhere, and that he would recommend Thayer if there was an
opening in his building.

21. After Thayer and Lehmann met with Pelchat, they then went on the same day to meet
with Assistant Superintendent Maskovsky  who expressed dissatisfaction with the letter. He
said he would put Thayer on a list for possible openings and would recommend her.

22. On August 31, Thayer was interviewed by Principal Gary Lambour  for a new position
as assistant in a class made up of students with emotional and social disorders. He chose
another applicant for the position. He had not discussed Thayer with anyone prior to the
interview and initial hiring decision, but did discuss her performance with others before
finalizing his choice of another applicant. He was not aware of her Union activities.
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23. In response to a request from Interim Superintendent Edward Arum,  Lambour  wrote a
memo concerning the interview and the basis for rejecting Thayer. The memo and his
testimony reflect that, in summary, he felt that she had weaknesses in a number of
job-related areas, including: personal style and manner as it would relate to the emotionally
disturbed students, flexibility in working with teachers, flexibility in working with students
with emotional and social disorders. He also chose the other applicant based in part on his
overall impression of how Thayer would fit into the staff and school setting. (Ex.  8)

SANDRA DEAK

24. Sandra Deak was employed as an instructional assistant from September, 1987 until
her layoff in June, 1990, after which she was not rehired. Her primary assignment was to
Vogel-Wetmore school, where she worked as a supervisory assistant.

25. Deak was involved in the Union organizational activity, helping organizer Lehmann  to
relay information to employees, and acting informally as a building representative. Deak
encouraged the initial organization and was very vocal on behalf of the Union. She solicited
cards from employees and discussed unionization with them Individually; In mid-April, 1990
she obtained a meeting with Assistant Principal Becker to discuss the dissension, fear, and
anger that existed among the assistants. During this meeting, she mentioned the Union
organizational campaign, Becker indicated his awareness of her activities. His only statement
about the campaign was that the Union might or might not be able to get employees what
they  wanted.

26. On July 24, since Deak had not received a notice of rehire, when other employees
were receiving them, she phoned Anthony Distasio, the principal of Vogel-Wetmore School,
where she had been working. She asked him about her status.

27. Distasio responded that Deak would not be recalled. He explained the reasons for the
decision not to recall her and to retain two other supervisory aides instead. Included in his
explanation was reference to her attendance, and the need for someone who was there all the
time. She protested to him that others had been retained who were hired after her, and that
she had more experience.

28. During the preceding school year (1989-1990),  Deak had been out for many weeks
due to two separate medical problems, including major surgery and a ruptured disc, but she
had returned to work part-time following the disc problem in an effort to minimize the
impact on the students.

29. On August 8, 1990, Deak went with local Union President Eileen Lehmann and
Patricia Thayer and met with Distasio concerning her employment situation. The reasons for
Distasio’s actions were again discussed, with Distasio stating that her work with the students
was not problematic. He did state that her attendance was a factor.
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30. Distasio wrote a memorandum to Interim Superintendent Edward Arum  concerning
what transpired at that meeting. (Ex.  10)

31. In his conversations with Deak, in his memorandum, and in his testimony, Distasio
has stated that Deak was a very good aide, but he explains that he needed to cut one
supervisory aide position due to the budget cuts, and that he had to make a difficult choice
among the three existing supervisory assistants. Throughout, he focused on the following
items, which purportedly constituted reasons for not rehiring Deak:

-the greater experience of the other assistants working in the.library  and the
office;

-Desk’s  poor attendance and the need to have someone present all the time;

-an assessment of the strengths of the individuals and how they fit within the
scheme of things at the school;

-the opinions of teachers.

32. Deak did have a significant amount of experience working in the library and in the
office.

33. At the end of the August 8 meeting with Deak and her co-workers, Lehmann asked
whether she (Lehmann) would be recalled, as she had still not received notice. Distasio
advised that he thought so, and noted that she would be having lunch duty if she was
working, and that things were going to be different now. Lehmann had not previously
performed lunch duty. Lehmann was recalled subsequently.

34. Also on August 8, Lehmann, Desk,  and Thayer went to see Assistant Superintendent
Maskovsky, and asked him if.there was any possible position for Deak.
be openings in the fall.

He said there might

35. Deak was never recalled.
in her building.

At some point two new employees were hired as assistants
No evidence was presented concerning the job functions involved.

36. Other assistants, with varying degrees of poor attendance (in various years), were
rehired after the layoffs, but no evidence was introduced that the two employees retained by
Distasio in Desk’s  school had poor attendance.
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ROSEMARY SCHIBI

37. Rosemary Schibi was a special education assistant from 1986 until her layoff in June,
1990. She worked with children with multiple physical handicaps.

38. Schibi’s Union activity was limited to signing a Union card.

39. On July 23, 1990, since Schibi had not received a recall letter at the time various
other assistants were recalled, she phoned Assistant Superintendent Maskovsky. MaskovsQ
informed her that she was not rehired. _’

40. In August, Schibi, Union President Lehmann, and a Union building representative,
met with Maskovslq  concerning Schibi’s employment status. On August 10, 1990,
Maskovsky provided her with a written letter concerning her status. The letter stressed that
the budget cuts and need for reduction of 54 employees was the basis of that decision, in
conjunction with consideration of the needs of teachers, the student load, and the opinions of
teachers. The letter listed four purported strengths and four purported weaknesses attributed
to Schibi. The purported weaknesses listed were as follows:

1. Took too many days absent;

2. Had trouble dealing with a program in flux;

3 . Had difficulty in performing physical aspects of the job;

4 . You had trouble dealing with students with tough behavior problems.
,

41. Maskovsky gave her a list of schools in the system which needed aides. She
interviewed for her old position, but the job was never filled. She was called by Special
Education Supervisor Schonberg and asked to work in the summer program, but Schibi
declined.

42. The reference to “difficulty in performing physical aspects of the job” related to
Schibi’s initial unwillingness to change diapers of handicapped high schoolers. This was the
only weakness which had been expressly discussed during her employment, although
previously she had been reassigned from a position due to teacher dissatisfaction with her
performance. The discussion led to Schibi performing the diaper work.

43. The assessment of Schibi’s capabilities was made by Cynthia Schonberg, who was
then the Supervisor of Special Education, following consultation with teachers. The teachers
contributed to the list of strengths and weaknesses, which Schonberg transmitted to
Maskovsky, along with Schonberg’s assessments. Schonberg made the assessment in
response to Maskovsky’s  and Arum’s instruction that one of the assistants in the Multiple
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Handicapped program be laid off due to a decrease in students, and that the laid off assistant
should be the one who was less capable.

44. Schibi’s position was left vacant.

45. At some point in the summer of 1990, after the Union election, Council 4 Staff
Representative Nick D’Andrea encountered Arum  in the stairway of City Hall, and D’Andrea
said, “What the hell are you doing knocking off all my Union officials.” Arum  replied,
“What are you talking about, I saved your president.” Arum  said no more.

Emnlovee  Levin *

46. Employee Leslie Levin, who was also very active in the Union organizing campaign,
was not recalled in late July when most other assistants were recalled. At that time, she
contacted Principal Doyle and asked him about her status. Doyle stated that she did not have
a job. Levin had previously been an individual aide to a student with spina  bifida.

47. On the same day in late July on which she spoke with Doyle, Levin went with the
student’s mother to meet with the Supervisor of Special Education, Proffitt, to discuss the
apparent failure to assign an aide to the student. At that meeting, Proffitt said that whether
or not the student was classified as requiring special education, she would probably be an
aide to that student.

48. There had been uncertainty in the Special Education Department about whether the
student to whom Levin was assigned was still properly classified as requiring Special
Education. A decision was made at that time to reassess his needs at the start of the
1990-1991 school year.

49. On August 8 or 9, Levin met with Assistant Superintendent Maskovsky,  who told her
that she did have a job. Also present at that meeting was Interim Superintendent Arum. In
Arum’s  presence Maskovslq dictated to Levin a letter of employment.

50. Levin was subsequently involved on the negotiating team for the Union. In
December, 1990, at a time when negotiations were still going on, a member of the Hoard of
Education, who was on the negotiating team, spoke to Levin’s husband, Steve Levin, at a
Lion’s Club meeting. This  Board member, Robert Christian, said, “Steve, I would like to
talk to you about this Union thing. And the fact that you ought to talk to your wife about
accepting the package, and the benefit package and the whole Union idea.” Steve Levin
replied, “Talk to my wife?“, and Christian then said, “Yes, I think you ought to encourage
her to go along with what the board had offered.” Steve Levin replied unsympathetically,
and Christian said no more.

’ The complaint  does not allege a separate violation involving Levin, but evidence of events and comments
made to  bh  WBS  presented  for its bearing on allegations involving Schibi, Thayer,  and &ak.
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CONCLUSIONS OF LAW

1. Discrimination, with respect to employment for engaging in Union activities or other
activities protected by the Act, constitutes a prohibited practice.

2. There is insufficient evidence that the decision not to rehire Rosemary Schibi, Patricia
Thayer, and/or Sandra Deak constituted discrimination due to their Union activities and
therefore the Employer has not violated the Act.

DISCUSSION

The Union alleges that three employees, Pat Thayer, Rosemary Schibi and Sandra
Deak, were not rehired from layoffs due to their activities in organizing the Union. The
Employer defends that there were reductions in the number of positions due to major budget
cuts, and that these three employees were not rehired due to reasons related to job
performance and comparative job skills. ,

Certainly, discrimination for engaging in Union activities, or other activities protected
by the Act, constitutes a prohibited practice. Where a complainant alleges that employees
were discriminated against in their employment because of activity on behalf of a Union, the
complainant has the initial burden of proving that the discriminatory action was taken
because of these protected activities, or at least that the protected activities were a substantial
factor in bringing about the adverse actions. Connecticut Yankee Catering Co., Inc.,
Decision No. 1601 (1977). Using an analytical framework such as is found in Wright  Line,
251 NLRB 1083, 105 LRRM 1169 (1980); enforced, 622 F.2d  899 (1st Cir. 1981); cert
denied, 455 U.S. 989, 102 S.Ct. 1612, we determine first whether a complainant has
established a prima facie case of discrimination. Once the prima facie case is established, we
then determine whether the employer has established an affirmative defense thereto. Town
of Greenwich, Decision No. 2257 (1983),  affd O’brien  v. State Board of Labor  Relations,
8 Conn. App. 57 (1986); and Town of Windsor Locks, Decision No. 2836 (1990),  appealed
on other grounds, affd  Police Department of The Town of Windsor Locks  v. Connecticut
State Board of Labor Relations, et al, 225 Conn. 297 (1993); ShetifFs Department
Fai$eld  County, Decision No. 3106-B (1993).

A prima facie case includes proof that, 1) the employee engaged in protected,
concerted activities, 2) the employer had knowledge of those activities, and 3) the employer
harbored anti-union animus. & Shetiffs  Department, F&tj?eZd  County, Decision No.
3106-B (1993),  citing Hardin,  Developing Labor  Law, Third Ed. (1992) at p. 194.

With this analytical framework in mind, we address the facts of this particular case.
Although we analyze the individual situations separately below, there are some elements of
this case which have bearing on each employee. First, the evidence establishes that the
reductions, in general, were occasioned by major budget cuts, and were not in response to
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the Union organizational campaign. This is demonstrated by the fact that 54 positions were
cut in the Board of Education, and only 20 were within the bargaining unit. It is clear that
there would have been several assistants who were not rehired; the case simply involves
whether the manner in which they were identified was tied to their Union activities.

Second, historically, reductions had been made without regard to seniority, but by exercise
of the judgment of individual administrators on a case-by-case basis. The reductions
involved herein were consistent with that approach, and thus, there can be no inference of
anti-union animus drawn here from the failure to use seniority or other routine methods of
layoff.

Third, the primary decisions not to rehire Schibi, Deak, and Thayer, were made by
different administrators, each of whom testified credibly about the factors which had led to
their decisions. We find no evidence of a wide-reaching anti-union conspiracy among
administrators at different levels. Neither do we find evidence that the upper echelons of
administrators orchestrated the events herein.

Fourth, with respect to proof bf anti-union animus, the only evidence concerning the
alleged expression of anti-union animus involved a statement allegedly made by one principal
to Union President Lehmann, i.e., that, “Things were going to be different now if there was
going to be a Union” (Tr. I, 15). The principal claims that he only said that things were
going to be different now “due to the budget cuts”. No employee, other than Lehmann,
witnessed the statement. We do not need to resolve this credibility issue, because even if
Lehmann’s version is correct, we find this statement insufficient to establish that the
terminations were tied to any anti-union feeling. Rather, we find this to be an isolated
statement which, in these circumstances does not indicate a more widespread anti-union
scheme. .Here,  the statement was made in the context of a message that the Union president
probably would be rehired. Thus, the statement does not indicate a level of hostility to
unionization which would prompt us to find proof of sufficient animus to support a
conclusion that the decisions not to rehire these employees were anti-union actions.3  We
note here the likelihood that the principal simply said, “Things are going to be different
now”, and both Lehmarm  and the principal, reflecting their individual unspoken assumptions,
have added a supplemental explanation, when none was given.

Finally, while we comprehend that the Union seeks to prove anti-union animus by
evidence of the manner in which Union president Lehmann and Chief Steward Levin were
kept on tenterhooks concerning their rehires, we find they fall short of establishing anti-
Union animus. We note, in particular, the fact that these Union activists were rehired.
Moreover, the likelihood of Lehmann’s rehire was expressed in the same meeting where
Lehmann was taking an activist position concerning employee Deak, which does not support

3 We do not consider the statements of Board of Education member Christian, which were made months after
the “events” involved herein, to constitute evidence of anti-union animus, but rather an inartful  expression of his
desire to resolve the negotiations.
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a conclusion of anti-union animus. In Levin’s case, the evidence indicates genuine
administrative uncertainty about the educational plan for the student Levin served as an aide.
Moreover, it was the upper echelons of the administration who crystallized L&n’s rehire;
evidence which cuts against a claim that there was a broad-based anti-union plan afoot.

We now turn to an analysis of the individual cases, and stress that it is not our role to
determine the fairness or wisdom of the decisions not to rehire Schibi, Deak, or Thayer, but
only to address whether or not the decisions were motivated by anti-union animus.

We note, at this time, the clear and comprehensive brief of the Board of Education,
which focuses on many of the factors we refer to above.

EmDlovee  Schibi

As reflected in the findings of fact, Rosemary Schibi engaged in no Union activities
other than signing a Union card. There is no evidence that anyone in the administration had
knowledge of that activity, and there is no record evidence of statements of animus against
such. Thus, in the absence of evidence of significant Union activity and of employer
knowledge of activity, we conclude that the complainant has not established a prima facie
case involving the failure to rehire Schibi. Accordingly, we dismiss this allegation of the
complaint.

Emplovee  Thaver

Our findings of fact reflect that Thayer was very active and an outspoken Union
proponent during the Union campaign, and was an officer after the Union was elected.
Thayer’s school Principal certainly had knowledge of some activity on her part, as she asked,
and received, permission to use the school facility for a Union meeting. Thus, two elements
of a prima facie case have been proven. However, there is no proof of expressed animus for
these activities -- in fact her Principal readily granted her the use of the facility. Neither will
we infer animus from the circumstances of the failure to rehire Thayer or the timing. The
timing of the decision was close on the heels of the advent of the Union, but that timing was
hardly contrived as it coincided with widespread budget cuts and layoffs not tied to
unionization. The circumstances of the failure to rehire Thayer indicate long-standing
dissatisfaction with Thayer’s job performance on the part of two teachers and the Principal,
dissatisfaction which had been previously documented and brought to Thayer’s attention.
Given the tangible character of those criticisms, we draw no inference from the decision not
to rehire her. Accordingly, we conclude that the Union has not established a prima facie
case, and we dismiss the allegation concerning Thayer.
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Emnlovee  Deak

Sandra Desk  was active in the Union campaign. Her conversation with Assistant
Principal Becker establishes that he was aware that she was active, although there is no
evidence that Principal Distasio, who made the decision not to rehire her, was aware of her
activities. However, the Union has failed to prove that there was animus toward her
activities. As in Thayer’s case, neither do we draw an inference of animus against Deak
from the circumstances. of the failure to rehire her. Rather, the evidence indicates that
Distasio did have to reduce his staff of assistants, and did make an analysis of Deak’s skills
relative to the other staff assistants. Although, in selecting Deak as.the assistant to be
eliminated, Distasio relied on two factors to which there are rational counter-arguments,
based on the total evidence before us, we cannot conclude that the factors he selected (her
poor attendance and asserted lower experience levels) were a mask for anti-union motivation.

***

In sum, the Union has not proven a prima facie case, and we find insufficient
evidence to establish that Schibi, Thayer, or Deak were terminated due to their Union
activity. Accordingly, we dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, we hereby ORDER that the complaint
herein be DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/John C. Brittain
John C. Brittain,
Alternate Board Member
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TO:

Dr. John Shine
Superintendent of Schools
Torrington Board of Education
355 Migeon Avenue
Torrington, Connecticut 06790

Sheri Goggin
Business Manager
Torrington Board of Education
355 Migeon Avenue
Torrington, Connecticut 06790

Victor M. Muschell, Esq.
Muschell, Phalen & Simoncelli
104 Church Street
Torrington, Connecticut 06790-5286

Nicholas D’Andrea,  Staff Rep.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

J. William Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

13


