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DECISION AND DISMISSAL OF COMPLAINT

On October 3, 1991, New Haven Police Union Local 530, Council 15, AFSCME,
AFL-CIO (the Union) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the City of New Haven (the City) had engaged and was
engaging in a violation of $7-470  of the Municipal Employee Relations Act (the Act). On
October 16, 1992, the Union filed an amended complaint. Specifically, the Union alleged
that the City, by not promoting Officer Mike Fimiani in August, 1991, discriminated against
him as a direct result of his exercising the right to file a grievance, and that such actions
violated $57-47O(a)(  l), (2),  and (3) of the Act.

After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on December 2 1, 1992 and February 2, 1993.
Roth parties appeared and were given full opportunity to adduce evidence, examine and
cross-examine witnesses, and make argument. Roth parties filed briefs, the last of which
was received on April 5, 1993.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law, and dismiss the Complaint.



GS OF FACT

1. The City of New Haven is a municipal employer within the meaning of the Act.

2 . The New Haven Police Union Local 530 is an employee organization within the meaning
of the Act.

3. The parties’ current collective bargaining agreement is for the term July 1, 1991 through
June 30, 1994, and was signed by the parties on June 23, 1992. (Ex. 1)

4. The predecessor contract, for the term July 1, 1987 through June 30, 1991, was in effect
at the time of the events involved herein. (Ex.  19)’

5. Michael Fimiani is currently an officer in the New Haven Police Department, and has
been a full-time employee since October, 1977. He was a part-time officer from June, 1976
to October, 1977.

6 . The City of New Haven has, by charter provision, a Civil Service System, which
conducts and grades merit examinations, rates candidates in order of their relative excellence,
and establishes a list from which appointments or promotions may be made.

7 . The City Charter provides, in ill5  of the New Haven Code, that the Board of Police
Commissioners has the sole power of appointment and promotion of all officers (Ex.  5).
The Commissioners make the appointments from the Civil Service List. Specifically, the
Charter provides:

“Each of said boards of commissioners shall have sole power of
appointment and promotion of all officers  and employees of
their respective departments, under such rules and regulations as
they may adopt for the purpose, and in accordance with civil
service rules. Four members of the board of police
commissioners and three members of the board of fire
commissioners shall constitute a quorum for the transaction of
business. No appointments or promotions in the police
department shall be made except by the affirmative vote of not
less than four commissioners, except where otherwise
provided. ”

’ By agreement of the parties, the record was supplemented after the close of the hearing by adding Exhibit
1 9 .
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8 . The New Haven Civil Service System falls within the provisions of #7-474(g)?

9. On December 16, 1989, pursuant to the Civil Service System, Fimiani took the written
exam for sergeant, followed by the oral examination on January 11, 1990. On March 1,
1990, the Civil Service promulgated a list of eligibles identified as list #90-2,  which
contained 15 rankings. Fimiani received a score of 73.33, and was tied for twelfth place. A
passing score was 70. Given the number of tying scores, and ordering of placement on the
list alphabetically among those with tying scores, Fimiani’s name actually appears as the 19th
name consecutively on this list of 34 eligibles. (Ex.  3)

10. There were seventeen (17) sergeant appointments scheduled to be made in March, 1990.

11. Sometime in March, 1990, as part of the promotion application process, Fimiani was
interviewed by Nicholas Pastore,  who had just become Chief at the end of February, 1990.
Pastore  told Fimiani that his record was better than good, and that there was no reason not to
make him a supervisor. He stated that Fimiani would make a fine supervisor.

12. On March 13, 1990, Pastore  told the Board of Police Commissioners, as summarized
in the minutes of the meeting, “that he had interviewed 25 persons from the list and was
going to appoint 17 persons to the rank of Sergeant. These persons were to be taken from
the top of the list right down with the exception of Officer Vincent Riccio who was being
held from the appointments as a result of his interview with Chief Pastore  and his work
performance.” (Ex.  10, p. 2)

13. The 17 appointments to Sergeant were made in March, 1990 as Pastore  had indicated,
which left Fimiani as the second person remaining on the list of eligibles thereafter, a list
which was to remain active for two years according to Civil Service Rules.

14. In December, 1990 another round of promotions was made from list #90-2.  This time
four (4) officers were appointed to sergeant, but Fimiani was passed over and, in fact, his

2 Sec. 7-474. (g)  Nothing herein shall diminish the authority and power of any municipal civil service
commission, personnel board, personnel  agency or its agents established by statute, charter or special act to conduct
and grade merit examinations and to rate candidates in the order of their relative excellence from which
appointments or promotions may be made to positions in the competitive division of the classified service of the
municipal employer served by such civil service commission or personnel board. The conduct and the grading of
merit examinations, the rating of candidates and the establishment of lists from such examinations and the initial
appointments from such lists and any provision of any municipal charter concerning political activity of municipal
employees shall not be subject to collective bargaining, provided once the procedures for the promotional process
have been established by the municipality, any changes to the process proposed by the municipality concerning the
following issues shall be subject to collective bargaining: (1) The necessary qualifications for taking a promotional
examination; (2) the relative weight to be attached to each method of examinations; and (3) the use and
determination of monitors for written, oral and performance examination. In no event shall the content of any
promotional examination be subject to collective bargaining.
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name was not even submitted to the Commission b;l the Chief. He did obtain a meeting with
the Chief on the promotion issue, prior to the actual appointments3

15. With respect to this second round of promotions, the minutes of the Executive Session
of the Commissioners’ December 11, 1990 meeting read as follows:

Chief Pastore  notified the Board that he was filling positions of
four Sergeants from Civil Service List 90-02. Officers Vincent
Riccio, Achilles Generoso, Detective Vaughn Maher  and Officer
Manuel Diaz.  Commissioner McDevitt motioned that the
promotions should be discussed at the next meeting of the
Board. No one seconded the motion. Discussion ensued among
the Commissioners and the Chief on the choosing of the
candidates for promotion. Commissioner Horvath motioned to
put the recommendations on the Agenda. Commissioner
McAulay seconded.

The Commissioners then returned to open session, and the following entry appears in
the minutes:

* * *

Commissioner McDevitt asked that it be entered into the
Minutes that the Board  had not voted to enter the item of
Promotion to Sergeant onto the Agenda.

Commissioners Santiago and McAulay motioned and seconded
to add to this agenda. Vote unanimous

Commissioner Horvath motioned, Commissioner McAulay
seconded to accept the Chiefs recommendation for promotion to
Sergeant of the four persons he had chosen. Commissioners
Santiago, Horvath, and McAulay voted Aye, Commissioner
Ferrucci voted nay and Commissioner McDevitt abstained.
Motion carried by 3 to 1 vote to accept.

(Fix.  11)

16. As of December 11, 1990, all of the individuals ranked 1 through 12 on the list had
been promoted to sergeant, with the exception of Fimiani.

3 No evidence was presented with respect to what was said at this meeting.
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17. At some point after the December promotions; Fimiani retained Attorney Robert Reger
to represent him concerning issues involving the City’s actions in not promoting him. On
February 12, 1991, Attorney Reger sent a letter to the City’s corporation counsel containing
notification of this representation. The letter also stated:

Officer Fimiani has advised that you have been contacted, and
purportedly are in the process of researching certain issues
concerning potential violation of the New Haven Code, as it
relates to the powers of the Board of Commissioners, as well as
possible violation of the City of New Haven Civil Rules and
Regulations, as each respectively relates to the issue of
promotions.

As this office has an interest in this matter, I ask that you
provide me with a copy of your opinion.

18. On March 8, 1991, Attorney Reger sent a letter to John Horvath, the Chairman of the
New Haven Board of Police Commissioners, advising that Fimiani had consulted with his
office concerning the recent promotion of four officers, and asking for minutes of the
Commissioners’ meetings of December 11, 1990 and thereafter, as well as amendments and
proposed amendments to minutes.

19. In March or April, 1991, Fimiani and Attorney Reger attended a meeting of the Police
Commissioners and sought to address the issue of the December promotions. Horvath
chastised Attorney Reger for showing up without prior notice. No substantive discussion
ensued.

20. Reger also attended a May 14 meeting of the Commissioners.

21. Also during March, 1991, Fimiani requested a transfer from the Detective Division to
the Uniform Services Division (Ex.  6). He requested this transfer, which involved a cut in
pay and prestige, to address the suggestions of one of his supervisors that Fimiani “needed
more exposure” and should consider a transfer (Ex.  6). The transfer to Patrol, Uniform
Services Division, was effectuated in March or April, 1991.

22. In August, 1991, additional promotions for sergeant were scheduled to be made off list
#90-2.  When Fimiani had not been interviewed, he obtained a meeting with the Chief
several days before the scheduled promotions. At this meeting, Fimiani addressed his
concerns about the failure to be promoted and his desire for a recommendation for
promotions.4

4  In his testimony Fimiani states, “I wanted to see him to clear the air as to why I wasn’t being promoted. You
know I felt that because of my past affiliations I was being discriminated upon, that’s why I filed a grievance
originally. I wanted to have a talk with the Chief and let him know where I came from to let him know that maybe
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23. On August 9 or 10, Fimiani received a hand-delivered letter notifying him that his
“name will be placed on the table for discussion” at the upcoming Commissioners meeting.
The letter further stated that: “This discussion concerns recommendation to the Board of
Police Commissioners by Chief Pastore  that you be promoted to the rank of Sergeant
pursuant to your standing on Civil Service List 90-02.”

24. At that August 13, 1991 meeting of the Board of Police Commissioners, Pastore  read
the names of Fimiani and six (6) other individuals who he recommended for consideration
for promotion. There was very brief discussion in executive session of the qualifications of
Fimiani, and no significant discussion of others on the list. Pastore  withdrew Fimiani’s
name from consideration shortly after reading the list. There was no specific mention at this
meeting of Fimiani’s conduct in challenging or grieving the prior promotions or in having an
attorney appear at a meeting of the Commissioners. There was extensive discussion of
problems with the promotion procedure and the lack of the Commissioners’ knowledge about
the qualifications of the candidates. When the Commissioners returned to public session,
they voted approval of the promotion of the other six individuals recommended for
promotion to Sergeant.

25. Shortly after the August 13, 1991 meeting of the Commissioners, Fimiani obtained
another meeting with Pastore,  who told Fimiani that he knew why Fimiani was there, that
Fimiani had bent the Commissioners’ noses out of shape, and that quite frankly it would have
been embarrassing if he kept Fimiani’s name in. Pastore  told Fimiani that he didn’t have
one vote, not one vote out of the four on the board, and that he jumped the gun by showing
up at a meeting with his attorney. Pastore  stated that not too many officers that don’t get a
promotion show up at board meetings with their attorneys. As soon as Fimiani left the
meeting he jotted down the essence of these comments on a scrap of paper, which he saved.

26. The Union did not become directly involved in the issue of Fimiani’s promotion until
the filing of the initial complaint herein in October, 1991.

27. The 1987-1991 contract contains the following provisions concerning grievances:

Article III - GRIEVANCE PROCEDURE

T h e  p u r p o s e  o f  t h e  g r i e v a n c e  p r o c e d u r eSection 1. Purpose.
shall be to settle employee grievances on as low an
administrative level as is possible and practicable, so as to
insure efficiency and employee morale.

I didn’t agree with him politically, or whatever else, he was still the boss and I was there to do a job as a police
officer. And I felt that I should have, you know, should have been promoted back in December, and I wanted a
fair shake at being promoted, seeing that I was at the top of the list this time, I felt I was number 1 on the list at
this time, that I should be recommended for promotion. I was kind of disturbed that I wasn’t beiig considered. ”
(Tr.  69-70)
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Section 2.Definition,. A grievance shall be considered to be a
dispute between an employee and/or the Union and the City,
and/or any of its agents, servants, employees, officials, boards
or commissions concerning the interpretation and application of
any of the provisions of this Agreement, including the discharge
suspension, demotion, or other discipline of an employee.

Section 3. Procedure. Any employee may use this grievance
procedure with or without Union assistance. In the event that
an employee is aggrieved, he shall, prior to initiating a
grievance at STEP ONE, discuss the subject of his aggrievement
with the head of his division and a Union representative within
fifteen [15] days after the event giving rise to the grievance or
within fifteen [15]  days of when the employee would reasonably
have had knowledge of the occurrence giving rise to the
grievance. No such discussion shall be conducted in the absence
of a Union representative. No grievance settlement made as a
result of an individually processed grievance shall contravene
the provisions of this Agreement.

28. The contract also contains the following provision:

Article XIX- MANAGEMENT RIGHTS

Except where the right of the employer to direct the work force
is specifically relinquished, modified, or abridged by the terms
of this Agreement or the State of Connecticut Municipal
Employee Relations Act, the City shall have and retain the
exclusive right to exercise all functions of management
including, but not limited to, directing the activities of the
Department, determining the levels of service and methods of
operation and the introduction of new equipment, the right to
hire, layoff, transfer and promote, to discharge and otherwise
discipline employees for just cause, to determine work schedules
and assign work.

29. Fimiani’s full-time employment history within the department is summarized as follows
(approximate dates):

October, 1977: full-time officer at beginning rank (Grade 3)

1977-  1979: advanced to grade 2 and then grade 1
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1982: intermittent service as a relief driver for Mayor DeLieto;
assignment to Metro Division working downtown beat in high
crime area

1984: transfer to Community Services Division as an
investigator in Corporation Counsel’s office; primary assignment
investigation of police brutality charges

1988: reassigned (within Community Services Div.) to Mayor’s
office as Mayor DeLieto’s  driver/bodyguard.

1989: appointed to Detective Division; retained assignment in
Mayor’s office

1989-1991: service in Detective Division

March 1991: voluntary transfer to Patrol Division

CONCLUSIONS OF LAW

1 . It is a prohibited practice to discriminate against an employee with respect to his
employment because he has engaged in activity on behalf of a union or because of other
statutorily protected, concerted activities.

2. The activities in which Fimiani engaged, namely challenging the City’s December, 1990
appointments of sergeants, was not an activity protected by 57-468  of the Act, because such
activity involved initial appointments from Civil Service Lists, a matter excluded from
collective bargaining by $7-474(g).

3 . Without determining the cause of the City’s failure to promote, we dismiss the Union’s
complaint challenging this failure since discrimination for the reasons alleged by the Union
would not constitute a prohibited practice.

DISCUSSION

The Union here asserts that Officer Fimiani was denied a promotion on August 13,
1991 because he “exercised his contractual and statutory rights to file a grievance and to be
represented by an attorney”. It contends that since the right to file an individual grievance is
secured by $7-468(d)  of the Act, the discrimination falls within the prohibitions of
57-470(a)(l),  which expressly bars employers from “Interfering, restraining or coercing
employees in the exercise of the rights guaranteed in $7-468”.  This case presents two issues
for us, i.e., whether the actions which the Union claims prompted the discrimination were
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protected by $7-468,  and, if so, whether Fimiani was denied a promotion because of those
actions.

Certainly, discrimination for engaging in activities protected by the Act constitutes a
prohibited practice. Where a complainant alleges that employees were discharged or
otherwise discriminated against in their employment because of activity on behalf of a union,
or because of other statutorily protected, concerted activities, the complainant has the initial
burden of proving that the discriminatory action was taken because of these protected
activities or at least that the protected activities were a substantial factor in bringing about the
discharge or other adverse actions. Connecticut Yankee Catering Co., Inc., Decision No.
1601 (1977). Using an analytical framework such as is found in Wright  Line, 251 NLRB
1083, 105 LRRM 1169 (1980); en$orced,  622 F.2d 899 (1st Cir. 1981); cert  denied, 455
U.S. 989, 102 S. Ct. 1612, we determine first whether a complainant has established a prima
facie case of discrimination. Once the prima facie case is established, we then determine
whether the employer has established an affirmative defense thereto. Town of Greenwich,
Decision No. 2257 (1983),  q#‘d O’Brien v. State Board of Labor  Relations, 8 Conn. App.
57 (1986); Town of Windsor Locks, Decision No. 2836 (1990),  sfsd  Police Deparhnent  of
the Town of Windsor Locks v. State Board of Labor Relations, et al, 225 Conn. 297
(1993); SherifS  Department, F&field  County, Decision No. 3106-B (1993) [appeal
pending].

As part of the prima facie case, a threshold determination must be made of whether
the activities engaged in were in fact protected by the Act. w Winchester Board of
Education, Decision No. 2872 (1990). We cannot escape addressing this issue, even though
it is not raised by the City, because it is an underpinning to our statutory authority. If the
activities of the alleged discriminatee  are not protected, there can be no prohibited practice.
Here, the activities of Fimiani were grievances concerned with appointments from the Civil
Service List. We are well aware that $7-474(g)  strictly exempts certain Civil Service matters
from collective bargaining. We have cited the full text of this subsection above at n. 1, but
we stress in particular the provision that “The conduct and the grading of merit
examinations, the rating of candidates and the establishment of lists from such examinations
and the initial aDDointments  from such lists . . . shall not be subject to collective
bargaining, . . . ” (emphasis added)

Without question, the actions of Fimiani sought to challenge “the initial appointments”
from the Civil Service List for sergeants. Thus, we do not see the so-called “grievance”
concerning the December, 1990 promotions, which was initiated by Fimiani in the spring of
1991, as involving activities protected by the Act. Rather, we conclude that a challenge to
the December promotions was outside the “questions of wages, hours, and other conditions
of employment” specified in #7-468(a). It also fell outside the protections of $7-468(a)  for
“other concerted activities for the purpose of collective bargaining or other mutual aid or
protection” because #7-474(g)  clearly exempts these matters from collective bargaining.
Furthermore, while 57-468(d)  provides that an individual employee has the right to file a
grievance, this provision is clearly cast as an exception or modification of the right of the
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certified bargaining representative to be the exclusive bargaining agent for a unit of
employees with respect to wages, hours, and working conditions. This section gives, to the
individual, rights which are no more extensive than those held by the employee organization.

We also conclude that the definition of a grievance, which is found in the collective
bargaining agreement, does not bring Fimiani’s actions within the protections of the Act.
Even if “grievance” was defined broadly in the contract (e.g., “any dispute over working
conditions”), we doubt that this would overcome the clear statutory provision exempting civil
service matters from collective bargaining. But in any case, here the contract limits a
“grievance” to a dispute about interpretation or application of contract  provisions.H e r e
there is no contract provision dealing with the initial appointments from the Civil Service
list, and, thus, no contractual grievance. Also, for the same reason, Fimiani’s challenges to
the promotions cannot be viewed as “contract based”; thus, there can be no claim that the
actions were entitled to statutory protection under the reasoning of Winchester, supm.

In sum, we find that the Union has not established a prima facie case of
discrimination in this case because Fimiani was not engaged in “protected concerted
activities” under the Act. In this regard, Fimiani’s “grievance” concerned an appointment
from a Civil Service List, an action which falls outside the protections of collective
bargaining pursuant to Conn. Gen. Stat. #7-474(g). Thus, even if the Chief or the
Commissioners did deny a promotion to Fimiani because of irritation or anger at his
challenge to the prior appointments, this injustice does not fall within the proscriptions of this
Act because it was not retaliation for engaging in protected activity. The decision herein is
based solely on our evaluation of Fimiani’s claim from the perspective of collective
bargaining rights. Certainly, there is nothing in the conclusion of this Board which would
preclude the Union or Officer Fimiani from pursuing any other available legal avenues to
challenge the City’s actions as violative of the Civil Service Rules and Regulations or as
inappropriate on other legal grounds. We note, in this regard, that the record raises some
suspicions regarding the manner in which Fimiani’s qualifications for promotion were
considered by the authorities in the City.

Finally, we must also distinguish the facts and conclusion in this matter from the
hypothetical situation in which an employee has actually engaged in some protected activity
(e.g., acting as a union steward or participating in the organization of a union) for which he
is then punished by a failure to promote. Such a fact pattern is critically different from the
one presented herein and this decision should not be read to allow employers to hide behind
the wording of $7-474(g)  and discriminate against employees for engaging in protected
activities.

In light of our disposition of this case on the above grounds, we do not address the
complex second issue of whether Fimiani proved that his denial of a promotion was
motivated by anger at his challenge or by irritation because he brought an attorney to the
Commissions’ meeting. Accordingly, we dismiss the complaint.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member

TO:

Robert J. Murray, Jr., Esq.
Staff Attorney, Council 15,
AFSCME, AFL-CIO
501 Saw Mill Road, P. 0. Box 201
West Haven, Connecticut 06516-0201

Miguel Rios, Esq.
Assistant Corporation Counsel
City of New Haven
770 Chapel Street
New Haven, Connecticut 06510
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Jon P. Goliber, Staff Rep.
Council 15, AFSCME, AFL-CIO
501 Saw Mill Rd.
P. 0. Box 201
West Haven, Connecticut 06516-0201

Lisa Gram, Labor Relations Director
City of New Haven
200 Orange St.
New Haven, Connecticut 06510

John DeStefano,  Jr., Mayor
City of New Haven
City Hall, 770 Chapel Street
New Haven, Connecticut 06510

Jose Santana, Labor Relations Officer
City of New Haven
200 Orange Street
New Haven, Connecticut 06510
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