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DECISION AND DISMISSAL OF PETITION

On October 2, 1992, the Town of Farmington (“Town”) filed a petition with
the Connecticut State Board of Labor Relations (the Labor Board) seeking to
modify the existing bargaining unit of town employees by removing the position of
Assistant Tax Collector, which position has been included in the bargaining unit
since May, 1974. NAGE Local Rl-276 (the Union) is the exclusive collective
bargaining representative of this unit. The Town asserts that, although this
position had been primarily clerical in the past, the responsibilities of the
position have changed significantly over the past few years and now include the
supervision of two bargaining unit members. Thus, the Town claims that the
position is now supervisory and must be excluded from the bargaining unit.

On January 20, 1993, Board Agent John W. Kingston recommended
dismissal of the instant petition based on the investigation and report filed by
Assistant Agent Harold S. Lynch, which concluded that supervisory duties were
not a principal function of the Assistant Tax Collector’s position. The Town
objected to the dismissal and a hearing on the matter was scheduled for May 25,
1993 and June 16, 1993.

At the hearing, both parties had full opportunity to present testimony and
exhibits, and to examine and cross-examine witnesses. Both parties filed briefs,
the last of which was received by the Labor Board on August 31, 1993. On the
basis of the record before us, we make the following decision and dismiss the
Town’s petition.



HEARINGS

At the hearing in this matter, the Town’s position remained that the
Assistant Tax Collector’s job had transformed into a position with the principal
functions of a supervisor. Therefore, the Town urges, the position should be
removed from the non-supervisory bargaining unit under the supervisory
exclusion pursuant to 87-471(  3) of the Municipal Employee Relations Act (“MERA”
or “Act”). The Union maintains that the Assistant Tax Collector’s duties do not
meet any of the four criteria set forth in (17-471(2)  of the Act. Accordingly, the
Union urges dismissal of the Town’s petition.

DISCUSSION

The issue in this case is whether the position of Assistant Tax Collector is
supervisory and should therefore be excluded from the non-supervisory
bargaining unit pursuant to the statutory provision which precludes supervisory
and non-supervisory employees from inclusion within the same unit.’ The Town
claims that the job functions of the position meet at least two of the four criteria
set forth in §7-471(2) of the Act which states:

In determining whether a position is supervisory the board shall consider,
among other criteria, whether the principal functions of the position are
characterized by not fewer than two of the following: (A) performing such
management control duties as scheduling, assigning, overseeing and
reviewing the work of subordinate employees; (B) performing such duties
as are distinct and dissimilar from those performed by the employees
supervised ; (C) exercising judgment in adjusting grievances, applying
other established personnel policies and procedures and in enforcing the
provisions of a collective bargaining agreement; and (D) establishing or
participating in the establishment of performance standards for subordinate
employees and taking corrective measures to implement those standards.

The Union asserts that the principal functions of the Assistant Tax
Collector’s position do not meet any of the criteria in !J7-471(2)  and, thus, the
position should remain in the bargaining unit.

It is well established that there is a distinction between a statutory
supervisor, who should be excluded from a bargaining unit of non-supervisory
employees, and what we have described in our case law as a “working
supervisor”, whose job may include some supervisory duties but whose principal
functions are not supervisory in nature. Town of Plymouth, Decision No. 1830
(1979).

’ Section 7-471(3) provides in pertinent part: “The  board shall decide in each
case whether, in order to ensure to employees the fullest freedom in exercising
rights guaranteed by sections 7-467 to 7-477, inclusive, and in order to ensure a
clear and identifiable community of interest among employees concerned, the unit
appropriate for purposes of collective bargaining shall be the municipal employer
unit or any other unit thereof, provided no unit shall include both supervisory and
nonsupervisory employees . . . . ” (emphasis supplied).
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The distinction between a statutory supervisor and a working supervisor
often presents a close question. However, the Act requires a determination of
whether the principal functions of the challenged position are characterized by at
least two of the four criteria in 17-471(2). Town of Greenwich, Decision No. 3091
(1993). It was not disputed at the hearing that the position of Assistant Tax
Collector has traditionally been non-supervisory. The Town does not assert that
the Assistant Tax Collector has ever performed the job functions described in
subsections (C) and (D) .’ Accordingly, our discussion focuses only on whether
the principal functions of the Assistant Tax Collector position are characterized
by the criteria set forth in subsections (A) and (B) of the statute.

The Town Tax Collector’s office is comprised of four employees: the
current Tax Collector, Teresa Colton; the Assistant Tax Collector, Christine
Lazlo; and two Tax Clerks, Diane Milliard and Kathleen Moore. The Tax
Collector’s position is appointed and is outside the bargaining unit. The other
three employees are currently members of the unit represented by the Union.
The Tax Collector and the Assistant have both held their positions since 1985.
The Tax Clerks have been employed in the office between approximately four and
seven years each.

The Tax Collector has ultimate responsibility for the billing and collecting
of all taxes in the Town, including personal property and motor vehicle taxes,
and water and sewer assessments. The Tax Collector has divided these areas and
assigned primary responsibility of personal property tax collection to the
Assistant, while the Clerks have primary responsibility for the maintenance and
collection of the motor vehicle taxes and water and sewer assessments.

At the hearing, it was established that the Assistant Tax Collector has
assumed increasing responsibility, including some seemingly supervisory
functions, since she started in the position. She has been given the authority to
prioritize the workload of the two Tax Clerks in the office and to assign additional
tasks to the Clerks. In addition, the Assistant Tax Collector reviews the Tax
Clerks’ work for errors, at least insofar as such work affects her own work.

Approximately one year ago, the Tax Collector informed the Tax Clerks
that the Assistant Tax Collector was their direct “supervisor, I1 and that they
were to direct their questions and problems to her. However, the Tax Clerks
continue to direct many of their questions or problems to the Tax Collector, who
is generally present in the office.

The Assistant Tax Collector also has some authority to approve certain time
off requests from the Tax Clerks. However, this authority is limited to granting

’ The Town argues that, if removed from the bargaining unit, the Assistant Tax
Collector would perform functions as described in 00 (C) and (D) . However, the
Town admits that only Department Heads can adjust grievances. Further, the Town
admits that there are no official performance standards nor a formal evaluation.
Instead, the Town’s argument rests on its assertion that, if removed from the
bargaining unit, the Assistant might “arguably” be considered a Department Head
in the absence of the Tax Collector and might possibly be able to impose discipline.
Based on the evidence, we find the Town’s assertions to be without merit.
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time of one day or less. The Assistant Tax Collector testified that she could not
recall ever granting more than one day off to either of the Tax Clerks. The Tax
Collector retains sole authority for granting all vacation requests for more than
one or two days.

With regard to the actual time spent performing the duties described in 0 7-
471 (2) (A), the record is clear that the Assistant Tax Collector does not spend a
significant portion of her time at work on these functions. On this issue, one Tax
Clerk testified that she was assigned additional tasks by the Assistant Tax
Collector perhaps twice a month; the other Tax Clerk testified that the Assistant
Tax Collector assigned additional work for approximately one hour every week.
Both Tax Clerks, as well as the Assistant Tax Collector herself, agreed that the
actual amount of time that she spent overseeing the work of the Clerks was an
hour per day or less. Additionally, the two Tax Clerks have worked for the Tax
Collector’s office for a number of years, and require minimal supervision to
perform their jobs. While we recognize that the amount of time spent on
supervisory duties is not dispositive of whether the supervisory functions are the
“dominant and critical characteristic” of the position, it is relevant to a
determination of whether they establish a primary job function. Town of
Windsor, Decision No. 935 (1970) .

It is clear, from the evidence in this case, that the Assistant Tax
Collector’s principal job function is the collection of personal property taxes.
The Assistant’s “management control duties” are minimal, both in terms of actual
time spent performing them and the extent of those duties. Thus, we conclude
that the position of Assistant Tax Collector does not meet the criteria of 07-
471(2)(A) of the Act.

Even if we were to conclude that the Assistant Tax Collector’s supervisory
duties meet the criteria in §7-471(2) (A) of the Act, the job functions of the
position would need to be sufficiently distinct and dissimilar from those of the Tax
Clerks in order for 5 7-471(B) to apply.

We recognize that the Assistant Tax Collector’s primary responsibility for
the collection of personal property taxes requires a certain amount of skill,
knowledge, creativity, and independent judgment. Also, the Assistant Tax
Collector performs certain tasks in relation to the collection of personal property
taxes, which the Tax Clerks do not perform. For example, the Assistant makes
field calls with the Tax Collector and has accompanied the Sheriff to collect taxes
from a site. She also has the authority to determine lien dates with the Tax
Collector, which are then issued to the Tax Clerks. In contrast, the two Tax
Clerks’ primary responsibility in collecting of motor vehicle taxes and water and
sewer assessments is fairly routine and primarily clerical.

Despite these distinctions, there are areas in which the functions of the
Clerks and the Assistant Tax Collector are similar, although they are applying
these similar functions to different areas of the tax collection process. For
example, all three perform research in order to facilitate the collection process in
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each of their special areas. 3 All three employees input data and run various
reports for the Tax Collector. In addition, there was evidence that the Tax
Clerks have the ability to make some discretionary decisions in their particular
areas of collection.

The Board has found that, in order to meet the requirements of $ 7-
471(2) (B) , the work of a supervisor, not only has to be “distinct and dissimilar”
from that of his or her subordinates. but the dissimilarities must have a
“supervisory flavor. ” Canton Board of Education, Decision No. 1796 (1979). As
the Board analogized, a “plumber’s duties are distinct and dissimilar from those
performed by a carpenter or an electrician but this difference has no tendency to
show that the plumber is the supervisor of the carpenter or electrician. ” Id. at 3
(internal quotations omitted) .

-

The same analogy may be applied here. The Assistant Tax Collector’s job
duties may be somewhat more sophisticated than that of either of the Tax Clerks.
However, the position does not meet the criteria in s17-471(2)  (B) because the
dissimilar duties of the Assistant’s job lack the requisite “supervisory flavor” to
qualify the position as supervisory. Instead, the three employees in the office
are engaged in similar functions - the collection of various types of taxes - which
utilize varying levels of expertise and discretion. The differences between the
Tax Clerks’ responsibilities and the Assistant’s responsibilities are a matter of
degree rather than an indication that the Assistant Tax Collector is a supervisor.

In conclusion, the principal functions of the position of Assistant Tax
Collector do not meet the necessary criteria of 07-471(2)  . We, therefore,
conclude that the Assistant Tax Collector is not a statutory supervisor and is
appropriately included within the non-supervisory bargaining unit. The Town’s
petition is dismissed.

DISMISSAL OF PETITION

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the petition for modification filed herein by the Town of
Farmington on October 2, 1992 be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

3 One Tax Clerk researches sewer assessments in the Town Clerk’s office, while
the other performs research to determine the location of people who are missing from
the motor vehicle lists. The Assistant Tax Collector researches land records in the
Town Clerk’s office approximately three times a week.
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s /Antonia C . Moran
Antonia C . Moran,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member

TO:

Judy S . Loitherstein, Esq.
Day, Berry & Howard
CityPlace  I
Hartford, Connecticut 06103-3499

RRR

Thomas J. Wontorek
Town Manager
Town of Farmington
Town Hall, One Monteith Drive
Farmington, Connecticut 06032

Robyn C . Kaplan, Esq.
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

RRR

Santo Franz0
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416
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