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On March 2, 1992, the New England Health Care Employees Union, District 1199
(the Union) filed a prohibited practice complaint with the Connecticut State Board of Labor
Relations (the Board), alleging that the State of Connecticut, Department of Mental
Retardation, Southbury Training School (the State) violated #5-272  of the State Employee
Relations Act (the Act). Specifically, the Union alleged that the State was failing to comply
with the terms of a 1987 settlement agreement entered into by the parties in resolution of a
prior prohibited practice (Case No. SPP-10,197).



After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on April 19 and May 14, 1993. Both parties
appeared and were represented by counsel. Full opportunity was provided to present
evidence, examine and cross-examine witnesses, and make argument. The parties filed
post-hearing briefs, the last of which was received on August 6, 1993.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.

GS OF FACT

1. The State is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3. The Union represents a unit of paraprofessional health care employees, including
those at the Southbury Training School. The unit is typically referred to as the NP-6
bargaining unit.

4. Jn  the fall of 1986, the State entered into a Consent Decree which resolved a suit filed
by the United States Justice Department alleging the existence of “unconstitutional conditions
for the mentally retarded residents of Southbury Training School (STS)“.

5 . The Consent Decree involved a commitment to reduce the resident population, which
then numbered approximately 1104, to 825 by 1991, and to make dramatic changes in
operations and structure of at the facility.

6. In the fall of 1986, in response to the Consent Decree, the State proposed a
reorganization which involved “unitization”, a concept which implemented decentralization of
management and established ten residential units with management assigned to each facility.
As announced in 1986, this reorganization involved the elimination of all program supervisor
positions in these units and retention of only unit managers (SJUM’s  and IUM’s).

7. Program supervisors are within the NP-6 bargaining unit, and unit managers fall
outside the bargaining unit as managerial exclusions. Historically, there has been
considerable overlap between job duties of unit managers and of program supervisors.

8. Jn  response to the reorganization plan announced in late 1986, the Union filed a
complaint (Case No. MPP-10,197) on October 1, 1986. The Union sought to prevent the
elimination of the program supervisors, which it believed was occasioned by managerial
employees assuming the duties of the unit program supervisors.
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9. On January 13, 1987, the parties entered into an agreement resolving SPP-10,197.
This agreement, which in the instant complaint the Union claims has been violated, included
the following provisions:

The State of Connecticut and the New England Health Care Employees Union
District 1199, hereby agree to the following structure at Southbury Training
School:

After the merit promotional process has been completed there
shall be ten Senior Institutional Unit Managers (S.I.U.M.) and
fourteen Institutional Unit Managers (I.U.M.) which positions
shall be managerial positions outside of the bargaining unit. u
is additionallv agreed that the State shall fill and maintain twenty.
permanent Mental Retardation Residential Pru Suoervrsor  T.
positions unless a unit is closed or consolidated with another
unit based on resident nopulation. The position of program
Supervisor II may be phased out as vacancies occur. The union
and the State will discuss what the duties shall be on any
Program Supervisor II’s that remain. The discussion shall not
be negotiations.

There shall be no reduction directly or indirectly in the current
complement of direct care staff as a result of this agreement.
This agreement is made without precedent or prejudice to either
parties general position on the classification of S.I.U.M. and
I.U.M.

In consideration of the above, the union agrees to withdraw
SPP-10,197. The terms of this agreement shall remain in effect
subject to negotiation to impasses of a new system if the current
unit system is substantially eliminated.

[emphasis added]

10. The instant complaint involves primarily the highlighted portion of the agreement
which deals with the number of program supervisors. (The parties stipulate that there is no
need to distinguish between Program Supervisors I and Program Supervisors 2, but rather
that the program supervisor term should be used to encompass both).

11. On September 13, 1990, the Southbury Training School reduced its unit divisions to
nine units. The existing Unit 3 was disbanded and its residential cottage population and staff
were consolidated into the remaining nine units.
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12. The decision to disband Unit 3 and execute a consolidation with other units was
precipitated by the resignation of a unit director (SXUM)  and the inability to fill that position.
These factors were the motivating reasons for the disbanding/consolidation.

13. Other factors coincided with the resignation of the unit director which supported the
management decision to eliminate a unit: a) the reduction in population from 1100 in 1986
to 950 as of October, 1990; and b) the management conclusion that given the number of
managers and supervisors, consolidation would yield better accountability for services.

14. On September 13, 1990, an internal Southbury Training School memorandum referred
to the elimination of that one unit in pertinent part as follows:

Due to the resignation of a Unit Director and a determination that the position
cannot be refilled, it has become necessary to reassign the cottages that were
formerly assigned to Unit III. (Ex.  10)

The memorandum then listed the reassignments which were to be effective October 5, 1990.

15. No elimination of, or layoffs of, program supervisors occurred at the time of the
initial consolidation and reassignments.

16. In late 1990, DMR developed plans to reduce staff to address major budget deficits,
and to accommodate the Governor’s proposed budget,

17. In March, 199 1, all State agencies including DMR were instructed to issue layoff
notices to achieve the reductions required by the Governor’s Budget.

18. The Department of Mental Retardation was required to eliminate 160 positions to
comply with the proposed budget.

19. Southbury Training School slated 26 positions for layoff as part of the budget
reductions, focusing on positions that did not involve direct client care. Among the 26
targeted positions were one Unit Manager position and two Program Supervisor positions.

2 0 . On April 2, 1991, as a result of the layoff plans, layoff notices were issued to two
Program Supervisors (Malcom  Brinton and Genevieve San Angelo), as well as one Unit
Manager. Had these layoffs been implemented, this would have left 19 program supervisors
at STS.

2 1 . Gn April 4, 1991, in response to the planned layoffs, the Union filed a prohibited
practice complaint with the Labor Board in Case No. SPP-13,693.
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22. On May 18, 1991, the layoff notice to Brinton was rescinded due to the death of
another program supervisor, which provided a vacancy for him in a Program Supervisor
position.

23. On May 31, 1991, at the informal conference concerning the complaint, the Union
withdrew its complaint in Case No. SPP-13,693 without prejudice.

24. The State made no representation at the informal conference either that it would fill or
that it would eliminate any program supervisor positions.

25. San Angelo remained in her position until she bumped to a lower classification on
July 31, 1991, at which time the complement of Program Supervisors dropped to 19.

26. Events in the fall of 1991 left the Program Supervisors at a complement of 18, a
number which has remained. (All Program Supervisors, including Brinton, were issued
layoff notices in the fall of 1991 as a result of budget problems. Brinton actually resigned
during the layoff notice period. Thereafter, all the layoff notices were rescinded, but
Brinton’s departure was still coded as a layoff; his position was not filled.)

27. The two vacant Program Supervisor positions remained untilled, and on February 19,
1992, the Union filed the instant complaint.

28. In January 1993, the two vacant Program Supervisor positions were eliminated
completely and “traded” within the budget process for new low-level mental retardation
worker positions.

CONCLUSIONS OF LAW

1. It is a prohibited practice for a party to fail to comply with a settlement agreement
resolving a prohibited practice complaint.

2 . The State here failed to comply with the 1987 settlement agreement resolving Case
No. SPP-10,197, an agreement requiring maintenance of twenty Program Supervisors at the
Southbury Training School; and thus the State committed a prohibited practice.

DISCUSSION

We must determine here whether the State has complied with the terms of the 1987
settlement agreement, including the following sentence:
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It is additionally agreed that the State shall fill and maintain twenty permanent
Mental Retardation Residential Program Supervisor I positions unless a unit is
closed or consolidated with another unit based on resident population.

The Union argues for a strict reading of that agreement, and contends that the State
was required to maintain the twenty Program Supervisors because the actual reason for the
unit consolidation was m a drop in resident population, the limited condition specified in the
settlement agreement. The State argues for a broad reading of that agreement in light of its
claimed purposes. The State contends that the purposes were met, particularly where
population reductions were one factor in the decision to consolidate.

It is undisputed that a failure to comply with a settlement agreement resolving a
prohibited practice complaint constitutes a breach of the duty to bargain in good faith, and
therefore, a violation of $7-470(a)(4)  of the Act. C’@y of Bridgeport, Decision No. 2075-A
(1982); Town of Rocky Hill, Decision No. 2404 (1985); Ci@  of Ha#ord,  Decision No.
2175 (1983). In determining whether such a violation has occurred, we look to the terms of
the settlement agreement, interpret them, and determine whether the respondent’s actions
constitute compliance with the agreement as we interpret it. Town of Newington, Decision
NO. 2957 (1991); Town of Wallingford,  Decision No. 2998 (1992),  sfsd  in Local 1183 of
Council 4 v. Connecticut State Board of Labor Relations, 33 Corm. App. 541 (1994); C@
of WiZZimantic,  Decision No. 1795 (1979).

As we read the settlement agreement it obligates the State to maintain twenty
permanent Program Supervisor positions unless one condition occurs. The one condition,
which relieves the State of this obligation, is that a unit is closed or consolidated based on
resident nooulation.  We interpret “based on resident population” to refer to the real reason
for closing. We reject the State’s interpretations, which views the settlement agreement as
an agreement to maintain certain ratios among the number of units, unit managers, program
supervisors, and between the number of clients and the number of program supervisors. We
disagree. The State’s interpretation is simply not what the agreement specifies. If that was
the agreement, the parties could have so stated, but they did not. We are bound to consider
the words they chose.

Turning to the factual issue, we conclude that the stated reason for closing one unit in
1990 was not “resident population”, but rather was the “inability” to fill the unit manager
position, with the concomitant decision that without that manager it would be better to
consolidate in order to maintain better accountability for services and that this stated reason
was the real reason. (The “inability” to fill the position was never explained directly,
although there is some evidence that it was due to budget constraints.) To be sure the
feasibility of this option was made more tenable due to the fact that the resident population
had dropped, and the drop was one element of the consolidation, but the drop in population
was not the real reason for the action in 1990.
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More importantly, the consolidation of the units did not result in the loss of the two
program supervisor positions. In fact, twenty program supervisor positions remained filled
until July 31, 1991. In this regard, it is worth noting that the consolidation was implemented
on September 30, 1990. It wasn’t until April 2, 1991 that the Southbury Training School
notified two program supervisors of their approaching layoffs and the reason for the layoffs
was not tied to unit consolidation but rather to the fiscal crisis that the State of Connecticut
was experiencing. The Governor’s budget directive to state agencies required substantial
cutbacks  in personnel and the Department of Mental Retardation was required to eliminate
160 positions in order to achieve reductions required by the Governor’s proposed budget;
twenty of these 160 positions were targeted from Southbury Training School. Moreover, the
actual reduction in these positions did not take place until July 31, 1991 when Genevieve San
Angelo exercised her bumping rights into a lower classification. Apparently the State did not
have a problem with maintaining twenty program supervisor positions for a period of nine
months despite the State’s implementation  of unit consolidation. Therefore, we conclude that
the fiscal crisis was the event that precipitated the reduction in the number of program
supervisory positions and not unit consolidation.

With respect to the State’s argument that we should consider the purposes of the
agreement, which it characterizes as designed to maintain given ratios (see above), there was
no evidence that this purpose was discussed with the Union at the time of settlement and thus
no evidence of any meeting of the minds on this purpose. Also, this is not the purpose
claimed by the Union. Rather, the Union claims its purpose was to avoid having the work of
program supervisors taken over by unit managers, and to avoid any related elimination of
program supervisors. The Union felt its purposes were served by the specific language of
the agreement. We agree that the Union was entitled to preserve the parameters it had
bargained for.

***

The Union also argues that this failure to comply is a special category rising to the
level of an actual repudiation of an agreement. It cites to our doctrine concerning
repudiation of collective bargaining agreements, where we have explained the three types of
repudiation, e.g., where the Respondent’s action is based on an interpretation of the
agreement which is asserted in subjective bad faith or on an interpretation which is wholly
frivolous or implausible, or where its actions are defended not by contract interpretation but
by some collateral excuse &g Hartford Board of Education, Decision No. 2141 (1982). We
find no repudiation here. 1 Specifically, the Union contends first that the State’s argument is
asserted in bad faith, relying largely on the fact that the State never cited resident population
as a basis of the consolidation until after the prohibited practice was filed. We do not feel
this is sufficient proof of bad faith, given the interrelationship between decisions concerning
management staffmg and the fact that the ability of the school to sustain reduced management

* We note that our doctrine concerning  failure to comply with settlement agreements, has emphasized that it
is sufficient to prove mere breach, rather than repudiation.
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staffing and consolidation is ultimately related to the size of the population.. Thus, although
we do not find  the population decrease to be the motivating reason for the consolidation, we
believe that the State’s interpretation is asserted in good faith  and that its interpretation is
neither frivolous nor implausible. We also note that the State’s testimony and argument were
quite carefully worded to admit the presence of the other major factors. With regard to the
Union’s claim that the State is arguing financial hardship, and that such defense is
inadequate, we do not find the State to be raising this defense.

***

This brings us to the question of remedy. Since the State has refused to abide by the
settlement agreement, the remedy must include an order to adhere to this agreement.
However, we are mindful that the consent decree under which the State is operating requires
further reduction in the client population and as a result may require further unit
consolidation and thus further staff reductions. If this is the case, we urge the parties to
resolve this issue through negotiations and suggest that they utilize the services of the agent
of the Board to help effectuate a settlement. If, however, the parties cannot reach an
agreement, we will schedule a compliance hearing to resolve the matter.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the State Employee Relations Act, it is hereby ORDERED, that the State of
Connecticut:

I . Cease and desist in its failure to comply with the Settlement Agreement of
January 13, 1987;

II. Take the following affirmative steps which the Board finds will effectuate the
purpose of the Act:

A. Make whole any Employee who has suffered a loss due to the State’s
refusal to abide by the Settlement Agreement.

B . Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous placeat all
sites where employees in the NP-6 unit customarily assemble at the
Southbury Training School, a copy of this Decision and Order in its
entirety;

C . Notify the Connecticut State Board of Labor Relations at its office in
the Labor Department, 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within thirty (30) days of the receipt of this Decision and
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Order of the steps taken by the State of Connecticut to comply
herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman.

s/Barbara Sacks
Barbara Sacks,
Alternate Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member

TO:

Michael E. Passero, Esq.
Law Firm of John Creane
92 Cherry Street
Milford, Connecticut 06460

Ellen Carter, Esq.
State of Connecticut, DAS,
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Thomas M. Doyle
NEHCEU, District 1199
77 Huyshope Avenue
Hartford, Connecticut 06106
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Raymond A. Meany,  Jr.
Director of Pers. & L.R.
Room 403, S.O.B.
Hartford, Connecticut 06106

Peter Allen
L.R. Operations Mgr.
DAS-OLR
One Hartford Square West
Hartford, Connecticut 06106
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