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OF DECISION ON MOTION TO DISMISS

On August 5, 1992, the International Brotherhood of Police Officers, Local 404 (the
Union) filed  a Complaint with the Connecticut State Board of Labor Relations alleging that
the Town of Hamden  (the Town) had engaged and was engaging in practices prohibited by
the Municipal Employee Relations Act by requiring employee Anthony Mase to submit to a
testing procedure as a precondition for returning to work after a work related injury. After
the requisite preliminary steps had been taken, the matter came before the Board for hearings
which were held on January 25,1993,  April 20,1993  and July 1, 1993 at which time the
parties appeared, were represented and were fully heard.

At the beginning of the January 25, 1993 hearing, the Town raised the issue of
jurisdiction. It claimed that the complaint before the Labor Board was improper and that the
appropriate forum to determine whether or not the Town could order an employee to take a
test before returning to work belonged before the State Workers’ Compensation Commission.

The Labor Board instructed the Town to file a motion to dismiss and a brief in
support of that motion if the Town wished the Board to formally consider its claim. The



Board decided to continue the hearing on the merits and reserved decision on the motion to
dismiss until a written motion and brief was filed. At the July 1, 1993 hearing, the Town
filed its motion to dismiss and its attendant brief. The Board refused to issue a decision on
the motion without giving the Union an opportunity to brief the issue. The Board decided to
continue with the evidence on the merits and reserved decision on the motion to dismiss.

DISCUSSION

. The Town challenged the jurisdiction of this Board to hear the matter in question. It
asserts that the determination as to whether an Employer can require an employee to undergo
work tests before returning to work after a work related injury and absence is an issue that is
within the sole province of the Workers’ Compensation Commission. Alternately, the Town
argues that this Board lacks jurisdiction because the Union filed a grievance which has been
decided by an arbitrator. They contend that allegations of contract violations properly belong
before the State Board of Mediation and Arbitration and not this Board. We disagree. I

Our caselaw  makes it clear that an employer cannot unilaterally change a condition of
employment which effects a mandatory subject of bargaining without negotiating with the
Union. The complaint charges the Town with unilaterally changing the conditions by which
an employee can return to work. This allegation raises issues which this Board has
jurisdiction to determine. One question the complaint raises is whether the employer’s
requirement that a previously injured employee submit to a work test before returning to
work is a mandatory subject of bargaining. If the Board were to find that it is a mandatory
subject of bargaining, then the Board must decide whether there has in fact been a change in
the practice. Although the Town’s objection to the Board’s jurisdiction is based upon the
premise that the  issue raised here falls within the sole jurisdiction of the Workers’
Compensation Commission they have not referenced any specific statutory provision which
grants the Workers’ Compensation Commission exclusive jurisdiction. Moreover, the
Town’s evidence fails to make clear how a ruling of the Commission precludes this Board
from exercising its statutory powers. Whatever the jurisdiction of the Commission may be,
it does not remove from this Board the jurisdiction to determine whether the Town has
violated the provisions of the Act which this Board is charged with administering.

This same rationale applies to the  Town’s argument regarding the fact that an
arbitration award has been issued. The jurisdiction of the arbitrator is limited to the four
comers of the contract. In the instant case, the Union has alleged a unilateral change in past
practice; an issue that this Board is empowered to decide.

Therefore, we deny the motion to dismiss and will proceed to decide the case on the
merits.
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