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Barbara J. Collins
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Frank R. Bochniewicz
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DECISION AND DISMISSAL OF COMPLAINT

On August 10, 1990, Locals 387, 391, and 1565 of Council 4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board) a
complaint alleging that the State of Connecticut, Department of Correction (the State) had
engaged in practices prohibited by 65-272  of the Act Concerning Collective Bargaining for
State Employees (the Act). Specifically, the Union alleges that the State failed and refused to
bargain in good faith with the Union by instituting significant changes in working conditions
by unilaterally changing the policy dealing with attendance.

After the requisite preliminary administrative steps had been taken, the matter was brought
before the Labor Board for a hearing on May 19, 1992, June 2, 1992, and July 13, 1992.
All parties appeared, were represented and were given full opportunity to adduce evidence,
examine and cross-examine witnesses, and make argument. The parties filed briefs, the last
of which was received by the Labor Board on September 14, 1992.
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On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.

1. The State is an employer pursuant to the Act.

2. The Union is an employee organization within the meaning of the Act and represents, for
the purpose of collective bargaining, a unit (NP-4) consisting of personnel employed by the State
Department of Correction.

3. The State and the Union were parties to a collective bargaining agreement, which covered
the period July 1, 1988 through June 30, 1991. (Ex  2)

4. The agreement referred to in paragraph 3 above contains the following relevant
provisions:

Article 5
Management Rights

Except as otherwise limited by an express provision of this
Agreement, the State reserves and retains, whether exercised or
not, all the lawful and customary rights, powers and
prerogatives of public management. Such rights include but are
limited to establishing standards of productivity and performance
of its employees; determining the mission of an agency and the
methods and means necessary to fulfill that mission, including
the contracting out of or the discontinuation of services,
positions, or programs in whole or in part; the determination of
the content of job classification; the appointment, promotion,
assignment, direction and transfer of personnel; the suspension,
demotion, discharge or any other appropriate action against its
employees; the relief from duty of its employees because of lack
of work or other legitimate reasons; the establishment of
reasonable work rules; and the taking of all necessary actions to
carry out its mission in emergencies. Except as otherwise
limited by a specific provision of this Agreement, inherent
management rights are not subject to the grievance procedure.
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Article 43
Sick Leave/Medical Certificates

If an employee is absent for five (5) or more consecutive
working days, the employee must submit a medical certificate
stating reasons for the  absence. When continued absences from
work constitute an abuse of sick leave, the employee and the
Union shah be notified in writing. After such notification, the
Employer may deny sick pay. Such denial of sick pay is subject
to the grievance and arbitration provision of this agreement.
Continued abuse of sick leave will subject the employee to
progressive discipline.

5 . The contract language regarding sick leave, as quoted above, has been contained in
contracts between the parties since 1979.

6 . The sick leave provision of the contract has been heavily negotiated during contract
negotiations between the parties and has been retained through the processes of fact finding
and binding interest arbitration.

7 . The sick leave provision of the contract has been interpreted by arbitrators to mean
that an employees mere use of sick time, even if suspicious, will not support discipline of
that employee for “abuse” of sick time without further evidence of abuse.

8. Prior to September 1990, the State annually reviewed the attendance records of
bargaining unit employees. The State also issued letters of “counseling” regarding poor
attendance records and sometimes initiated discipline for discipline based on attendance.

9. On July 30, 1990, the State issued Directive 2.11 entitled “Employee Dependability,”
which had an effective date of September 4, 1990. Section 7 of the directive states as
follows:

7. Analvsis of Absenteeism. The attendance record of all
permanent employees shah be reviewed during each routine
personnel evaluation. More frequent reviews may occur as
needed. Employees in promotion working test periods shah
have monthly reviews.

A. In reviewing absenteeism, the supervisor shall
consider the following criteria: (1) number of
occasions; (2) pattern of absences (tandem
absences); (3) employee’s past record; and
(4) any extenuating circumstances.
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When a permanent employee has three (3)
occasions of absence during a three-month period,
the record shall be reviewed with the employee to
determine contributing problems and possible
corrective remedies.

When an employee has five (5) occasions of
absence within a six-month period, the record
shall be reviewed with the employee to determine
contributing problems and possible corrective
measures. This counseling session shah be
documented with a written memo to the
employee.

When an employee has nine (9) occasions of
absence within a twelve-month period, the record
shall be reviewed with the employee. Progressive
discipline shall be initiated as appropriate. An
.unsatisfactory  service rating may also be given for
attendance.

An employee with these patterns of attendance
should be considered for appropriateness as a
referral to the Employee Assistance Program.

Failure to maintain a satisfactory attendance
record beyond the first unsatisfactory service
rating shall result in another meeting to review
the employee’s status in the area of dependability
and/or attendance. After an evaluation consistent
with the criteria above, the employee shall receive
a written warning that failure to improve may
result in the issuance of a second unsatisfactory
service rating and termination from State service.
Two successive unsatisfactory service ratings, if
filed within two years of each other, may be
considered cause for dismissal.

The above procedure does not preclude separate
disciplinary action for unauthorized leave or
fraudulent use of sick leave.
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10. The Union did.  not have notice of the issuance of Directive 2.11 prior to the issuance
date.

11. Under Directive 2.11, supervisors are responsible for keeping track of sick leave
usage by employees and counseling employees when they have used a certain number of sick
days within a given period, as such numbers are established by the directive.

12. Discipline is not automatic at any stage of Section 7 of Directive 2.11.

13. Directive 2.11 does not require a medical certificate to be supplied for absences of
less than five consecutive days.

CONCLUSIONS OF LAW

1. Reasonable work rules and procedures designed to enforce existing rules or conditions
of employment do not constitute mandatory subjects of bargaining unless the work rules alter
the conditions of employment which they are designed to enforce.

2 . The State did not unilaterally change a past practice regarding sick leave because
(a) Directive 2.11 is a reasonable procedure designed to support existing policy regarding
attendance; (b)  the issuance of Directive 2.11 is allowed by the management rights clause of
the contract; (c) the State has periodically reviewed attendance records of employees in the
past and; (d) Directive does not require medical certificates for absences of less than five
consecutive days.

DISCUSSION

In this case, the Union claims that the State unilaterally implemented a policy which
substantially affects the rights of employees with regard to use of sick leave. The Union
claims that the State did so in an attempt to effectuate a change in the sick leave policy,
which change the State had sought but could not achieve in the negotiation process.

The State claims that its action in implementing the sick leave “directive” at issue
here does not constitute a failure to bargain in good faith for several reasons. First, the State
claims that the Union has not articulated any manner in which the sick leave directive
changes the current sick leave policy. Thus, the State implies that any change is imagined by
the Union and does not exist. Second, the State contends that the sick leave directive is
merely a work rule, which implements the existing sick leave policy; the state asserts that the
establishment of reasonable work rules governing time and attendance is allowed by the
parties’ collective bargaining agreement and by prior decisions of this Board. Finally,
although the state maintains that it is not under an obligation to meet and negotiate with the
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Union regarding the directive, it did notify the Union of the issuance of the directive and
offered to discuss the same with the Union, but the Union did not respond to the offer.

It is well established that “sick leave” is a mandatory subject of bargaining, and thus,
an employer cannot unilaterally implement changes in policies regarding sick leave without
negotiating with its employees’ collective bargaining representative. The employer will
commit a prohibited practice if it does so, unless the employer has an adequate defense.
C&y  oflvew  London, Decision No. 1307 (1975). An adequate defense to a charge of
unilateral change is if the contract between the parties’ allows such action or if the employer
merely establishes reasonable rules to govern an existing policy. Town of Simsbwy,
Decision No. 2682 (1988); State  of Connecticut, Decision No. 1921 (1980).

The Union’s contention, in this matter, is that the directive provides a mechanism for
the State to automatically impose discipline upon employees for the mere use of sick time.
The Union claims that the State is not allowed to do so because the sick leave provision in
the contract has been interpreted to disallow discipline of an employee for mere use of
earned sick leave. Thus, the Union asserts that this contract interpretation has established a
past practice of not disciplining employees for mere use of sick time. We disagree with the
Union’s position for several reasons.

First, nothing on the face of the directive indicates that discipline is automatic for
mere use of sick time nor does the wording of the directive indicate a change in the manner
in which employees use sick time. Instead, the directive provides for a method by which the
employer will review attendance records of employees and use verbal counseling and letters
to employees in situations in which the employer believes sick time is being inappropriately
used. The testimony of the State indicates that employees are given a chance to explain sick
leave use and to rebut any indication by the State that the employee has been misusing sick
leave. While the testimony does indicate that discipline may result in appropriate
circumstances, there is nothing in the wording of the directive to indicate that discipline is
automatic solely on the basis of the number of absences.

The process of review of attendance records is not new to the Department of
Correction. As the exhibits show, attendance has been regularly commented upon in
employee evaluations. Additionally, the State has a past practice of reviewing attendance at
least on an annual basis and counseling employees on the use of sick time. Thus, the review
and counseling procedure established by Directive 2.11 is not a new concept in the
Department. The Directive does provide a more comprehensive procedure for the employer
to “keep tabs” on attendance records. It does not, however, change any substantive sick
leave agreements, nor does it introduce a brand new concept. We note that the arbitration
awards entered into evidence by the Union show that the State’s problem in imposing
discipline upon employees lies in the fact that the State has, historically, done little to
investigate employee absences or to inquire about employees’ use of sick leave prior to
imposing discipline. Thus, the state has been unable to support its disciplinary actions during
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arbitration. We believe that the directive merely establishes a procedure by which the
employer can monitor and inquire about employee absences.

We must also note that the management rights clause of the parties’ contract does
allow the employer to establish reasonable work rules and to establish standards of
productivity and performance of its employees. There is nothing on the face of the Directive,
nor in the testimony, to indicate that this directive does not fall within the management rights
clause. As stated above, the concept is not new. Further, the directive does not change the
existing policy, which expects employees to attend work on a regular basis. Instead, we
believe the directive established a reasonable work rule to enforce an accepted policy, which
disallows misuse of sick leave. m Town of Simsbury,  supm;  State of Connecticut, supm.

In conclusion, we do not find that the State has bargained in bad faith with the Union
by implementing Directive 2.11. The Directive is merely a procedural measure -- we have
sometimes characterized such measures as “prophylactic” -- designed to monitor an existing
condition of employment. It does not in anyway alter the previous arbitration awards or the
sick leave provision of the contract. The Union’s concern that this policy will somehow
allow the employer to require medical certificates for consecutive absences of less than five
days is not supported by the Directive’s language. In fact, both the State’s and Union’s
testimony establish that the State is not requiring the employees to provide medical
certificates. To be sure, if the State utilized the Directive to require medical certificates for
consecutive absences for less than five days, then clearly a prohibited practice would be
found. However, the existence of a possibility does not show a prohibited practice. We,
accordingly, dismiss.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, we hereby
ORDER that the complaint herein filed be DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia  Moran
Antonia Moran,
Chairman
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s/Anthony Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Board Member

TO:

Frank Bochniewicz
Labor Relations Specialist
Department of Administrative Services
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Raymond A. Meany,  Jr.
Director of Personnel & Labor Relations
Department of Administrative Services
Room 403, State Office Building
Hartford, Connecticut 06106

Peter Allen
Labor Relations Operation Manager
Department of Administrative Services
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Ellen M. Carter
Principal Labor Relations Specialist
Department of Administrative Services
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106
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Susan Creamer, Esq.
Council 4, AFSCME,  AFL-CIO
444 East Main street
New Britain, Connecticut 06051

Barbara J. Collins, Esq.
21 Oak Street, Suite 400
Hartford, Connecticut 06106
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CV 94 053 44 89
: SUPERIOR COURT

A.F.S.C.M.E. LOCALS 387,
391 AND 365

V.

BOARD OF LABOR-RELATIONS
ET AL

: JUDICIAL DISTRICT OF
: HARTFORD/NEW BRITAIN
: AT HARTFORD

: FEBRUARY 1, 1995

MEMORANDUM OF DECISION - MOTION TO DISMISS

The plaintiffs appeal a decision of the defendant

state board of labor relations dismissing their complaint

against the defendant state department of corrections.

The department of corrections now moves to dismiss this

appeal on the ground that the court lacks subject matter

jurisdiction. The court finds the issues in favor of the

defendants.
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The issue presented by the defendant's motion is

whether the plaintiffs filed their appeal in this court

within the forty-five day time period allowed by statute.

The court held a hearing on the motion. At the

hearing, the parties appeared by counsel and the

defendant department of corrections introduced in

evidence a certified copy of a U.S. Postal Service return

receipt indicating delivery of the department of labor's

final decision to the plaintiffs' counsel on January 3,

1994.  No other evidence was adduced at the hearing on the

defendant's motion. The record of the administrative

proceedings, however, contain a copy of the board's final

decision and a copy of the board's letter transmitting

that decision to the parties. These documents are before

the court for consideration in deciding the issues. Both

documents bear the date of December 30, 1993, a Thursday.

Friday, December 31, 1993, was a state holiday.

The court's file indicates by date stamp that the

appeal was filed in the court on Tuesday, February 15,

1994. Monday, February 14, 1994, was not a holiday.

Based on the evidence summarized above, the court

finds that the board mailed its final decision from its

headquarters in Wethersfield to the parties on Thursday,

December 30, 1993. Since the board is a state agency, it

is highly unlikely that the employees responsible for

mailing the decision would have been present at work to
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do so on Friday, December 31, a state holiday, or on the

Saturday or Sunday following. It is also highly unlikely

that the mailing was on Monday, January 3, 1994, since

that is the day it was received by plaintiffs' counsel in

H a r t f o r d .

The forty-fifth day after December 30, 1993, is

February 13, 1994. That day was a Sunday. In accordance

with General Statutes § Sl-347c, the day for filing

documents otherwise due on that Sunday was the following

Monday, February 14, 1994.

General Statutes § 4-183(c)  provides that an appeal

of an administrative decision must be served on all

parties of record and filed in the superior court

"(w)ithin  forty-five days after mailing of the final

decision...or, if there is no mailing, within forty-five

days after personal delivery of the final decision under

(53 4-1801." Failure to file an appeal within the forty-

five day time period deprives the court of subject matter

jurisdiction. Glastonburv Volunteer Ambulance

Association, Inc. v. Freedom of Information Commission et

al, 227 Conn. 848 (1993).

In the present case, the court has found that the

forty-five day statutory deadline, adjusted for the

Sunday court closing, fell on Monday,February  14, 1994.

The appeal was filed on February 15, 1994, one day late.

Given these facts, the court must, regrettably, determine
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that it lacks jurisdiction to hear the plaintiffs'

appeal.

The defendant's motion to dismiss is granted.

'MALONEY, J. \
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