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On April 2, 1992, lixal  $18,  Council 4, AFSCME, AFL-CIO (the Union) ftied  with
the Coxmtxticut  State Board of Labor Relations (the Labor Board) a complaint aueging  that
the Town of East Heaven  had bargained in bad faith and violated the Municipal Employee
Relations Act by permitting bargaining unit work to be performed by non-bargaining unit
employees. The complaint also alleged that the Town of East Haven was planning to
eliminate bargaining unit positions and had begun to permit the duties of said positions to be
performed by non-bargaining unit employees.

After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on October 28, 1992. All parties appeared
and were represented by counsel. Full opportunity was provided to present evidence,



examine and cross-examine witnesses and make argument. The parties filed briefs, the last
of which was received on January 12, 1993.

FINDINGS OF FACT

1. The Town of East Haven (hereinafter, “Town”) is an employer subject to the
Municipal Employee Relations Act.

2. Local 818 (hereinafter, Wnion”) is the collective bargaining representative of
supervisory employees of the Town of East Haven including the position of Purchasing
Agent and Accounts Supervisor in the Finance Department.

3 . At all times relevant to this complaint, Arcangelo Pacelli  held the position of
Purchasing Agent.

4 . The Finance Director is the supervisor of the employees of the Finance
.Depa.rtment  and is not a member of the bargaining unit.

5. The job description of the Finance D&&or,  in accordance with the Town
Charter, reads in  pertinent part:

Directs the operations of the Finance Department through
various department heads and eval.uates  and administers financial
management programs such as accounting and financial
reporting, budgeting, data processing ,services,  debt
admi&mtion,  cash management, internal. and external  auditing,
purchasing, payroll, property assessment, and tax collection.

6 . The job description of the k’srrchaskg  Agent reads in pert&lent  part:

Establishes and enforces procurement policy and procedures
within the provisions of the town charter and ordinances.
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Purchases goods and services, develops specifications, solicits
bids, and prepares contracts for purchases. Inspects deliveries
to determine conformance with specifications.

Negotiates prices and processes change orders as needed.

Advises the Finance Director on bid waiver matters.

Maintains contacts with various town officials, vendors,
contractors, and representatives of other procurement activities
in matters pertinent to the functions and operations of the
department.

Monitors municipal heart and hypertension claims and submits
bills to insurance carriers.

7 . During the tenure of Paul Karbowski, who was Finance Director from 1985 to
3anuary  1992, there was a clear division of responsibility between the Purchasing Agent and
the Finance Director. The Purchasing Agent spent his time purchasing office supplies,
monitoring heart and hypertension claims, preparing bid specifications for items over $2500
in value, and making purchases of items less than $2500 with no involvement of the Finance
Director except in unusual circumstances, which were not described in testimony. (Tr. 53)

8 . In regard to the purchases of goods and equipment under $2500, Mr. Pacelli
received requisitions from department heads, did the appropriate price shopping, wrote and
issued purchase orders, and approved the payments.

9 . Purchases of items over $2500 were required by Charter to be made in accordance
with a bidding process. Mr. Pacelli would work directly with the Finance Director in
writing the bid request. It was generally Mr. PaceWs  responsibility, but not exclusively, to
put together the bid specifications and to prepare the newspaper advertisement. Both
employees were present at the opening of the bids.

10. The election of a new mayor led to changes in the Finance Department. In
January 1992, Mr. Karbowski was notified of the termination of his appointment. On
February 18, 1992, Barbara Avard became Finance Director.

11. During the first months of her employment, Ms. Avard instituted a number of
changes: she personally reviewed all purchases and expenditure of funds, including items
under $2500; she also utilized a bid process for some purchases under $2500 where she felt
bidding was justifiable; required all purchase orders to be typed; transferred the
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responsibility of monitoring heart and hypertension evnses  to the accounting supervisor, a
bargaining unit position; and implemented standardized forms for purchasing items over
$2500.

12. The position of Purchasing Agent was eliminated from the budget, and
Mr. Pacelli was terminated as of July 1, 1992. Some of his duties were redirected to other
members of the bargaining unit. However, filling out the purchasing forms became the work
of the Finance Department’s Secretary, and the Finance Director assumed full responsibility
for all purchases.

~ONCLIJSIONS OF LAW

1. Unilateral assignment of bargaining unit work to non-bargaining unit personnel
will constitute a violation of the Act where the work in question has, by practice, been
performed exclusively by bargaining unit personnel, and the existing collective bargaining
agreement does not authorize the unilateral change.

2 . The work of purchasing items under $2500 has, by practice, been performed by
bargaining unit prsonnel and the unilateral assignment of this work to the Finance Director
without bargaining constitutes a violation of the Act.

The Union’s claim, in this case, is that the Town unilaterally removed bargaining unit
work from the Town’s purchasing agent, Mr. PaceJJi,  to non-bargaining unit personnel and
that this removal of duties ultimately led to his termination.

It is well settled that in the absence of an adequate defense an employer commits an
illegal refusal to bargain and thus a prohibited practice under the Act, when it unilaterally
contracts out or assigns to non-bargaining unit personnel work which has been performed
exclusively by bargaining unit employees. Pti&Z.Z~  Board  qf Educatian,  Decision
No. 1192 (1974); Ci@  of Mf@mZ, Decision No. 1849 (1980); C&y  of New Haven, Decision
No. 1879 (J-980); Town of East Havert,  Decision No. 2020 (1981); Bad of Ii&don of
the  C@ of Hartfad,  Decision No. 1938 (1980); Ci@  of Wderbury,  Decision No. 1436
(1476). In City  of Mwoni, sups,  we discussed at length the policy reasons for such a
determination:

EssentiaJly  what the practice [subcontracting] does is allow an
employer to use the possibility of selective job elimination as a
kind of ultimate bargaining pressure. If the specter of job loss
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is constantly hovering in the background, it cannot but diminish
employees’ willingness to seek the protection and assert the
rights afforded them by statute. Similarly, the practice reduces
bargaining unit members’ confidence in their representation and
therefore tends to undermine the overall process of collective
bargaining.

However, not all contracting out of work is impermissible. If a certain type of work
has been by practice performed both by bargaining unit and non-bargaining unit personnel,
continued instances of sharing such work does not violate the Act. Bomi of Education of
the City of Han$ord,  supm;  City  of Waterbury, sups; C&y  of New Haven, supm.

The Town doesn’t deny that it has assigned bargaining unit work to non-bargaining
unit employees, but contends that the work of purchasing was “shared work” and that the
Union has failed to meet its burden of proof to show that purchasing work was exclusively
bargaining unit work prior to the assumption of responsibilities by the newly hired Finance
Director. In support of this contenti~m  it points to the Town Charter and the job description
of the Finance Director which gives to the Finance Director the responsibility and authority
for the entire purchasing process,.

The essence of the Town”s  defense, as we understand. it, is that since the Finance
Director performs purchasmg  work, any purchasing function performed by non-bargaining
unit personnel, converts any and all work performed by the Purchasing Agent into shared
work. We have been faced with such an argument in the past and have continually rejected
it. Rather, we have found that if there is a substantial and identifiable segment of work
which has been exclusively and continuously performed by bargaining unit members then that
work will not be considered “shared work”. As we stated in Town of Wdertown,  Decision
No. 2515 (1986):

The Town’s argument: if accepted, would allow unilateral
contracting out of exclusively bargaining unit work through the
device of broadly redefining such work so that it is lumped into
a larger category which includes work that has been shared.
Such an approach would seriously undermine the duty of
employers to bargain over contracting out. Where, as is the
case here, a substantial, discrete, and clearly recognizable job
duty has been performed exclusively by the bargaining unit, it
would be irrational and defeat the purposes of the Act to
construct and apply an analysis that would remove the
contracting out of such work from the scope of mandatory
bargaining.

Furthermore, we do not consider Weston Board of l3kztion,  Decision No. 2809
(1990) to be analogous to the facts presented here as the Town argues. In Weston, supm,
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we held that the unilateral transfer of all health care work to registered nurse positions and
the elimination of the health aide positions did not constitute a breach of the duty to bargain
in good faith. There, the key factor in our analysis was that the specific duties of providing
daily routine student health care was substantially shared by the health aides and the
supervising registered nurse who also performed other duties.

In the present case, the record is clear and uncontested that the previous Finance
Director, Mr. Karbowski  was not involved with purchases under $2500 except in unusual
circumstances. This was a substantial part of Mr. Pacelli’s workload. Thus, even though
the Finance Director has oversight authority for all purchases, it is clear that prior to
Ms. Avard’s arrival, the Finance Director did not become involved significantly in the
procedures which lead to the purchase of items under $2500. We, therefore, find  that the
purchase of items of less that $2500 was a discreet and clearly recognizable job duty and
which was not substantially shared with non-bargaining unit personnel. See  MetmpoZitan

Distdct  Commission, Decision No. 3116 (1993).

We turn next to the remedy. It is clear from the record that Mr. Pacelli’s termination
was the direct result of the new Finance Director’s decision to assume the responsibilities
previously performed exclusively by the Purchasing Agent. The appropriate remedy in cases
where the employee has unilaterally changed a condition. of employment without bargaining
is the restoration of the status quo ante. When an em.ployer  illegally subcontracts bargaining
unit work and thereby eliminates thhe  ex&ing position, the remedy includes the reinstatement
of the terminated employee and au order to make said employee whole for lost wages and
benefits. We see no reason to depart from such a remedy here. Therefore, we order the
Town to reinstate Mr. Pacelli  and to return to him his previous job duties.

By virtue of and, pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the Town
of East Haven:

I. Cease and,  desist from.  assigning the pu.rchasing  work previously performed
exclusively by the Purchasing Agent to non-bargaining unit personnel unless and until such
assignment is agreed to by the Union after negotiation or until final  impasse in such
negotiations has been reached.

II. Take the following affjrmative  action, which the Eoard  finds will effectuate the
purposes of the Act:

(a) Restore the previous position of Purchasing Agent to the bargaining unit and
reinstate Mr. Pacelli to his previous position and bargain with the Union regarding the
assignment of the Purchasing Agent’s duties;
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(b)  Make Mr. Pacelli whole for any financial loss which has resulted from  his
termination;

(c) Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety;

(d) Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 280  Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the Town of East Haven to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Ann McCormack .
AM McCormack,
Board Member

TO:

Robert H. Upson
Staff Representative
~mal818,  council 4
444 East Main Street
New Britain, Connecticut 06051
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J. William  Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Ralph Mauro,
President, Local 818
444 East Main Street
New Britain, Connecticut 06051

Hmry J. Cuzzi,  Mayor
Town of l3st  Haven
Town Hall, 250 Main Street
East Haven, Connecticut 06512

Michael Aybis,  Town Attorney
Town of East Haven
Town Hall, 250 Main Street
East  Haven, Connecticut 06512

Michael 8. Sheehan, Esq.
Ewwe Morrison, Esquire
iMorrison,  Sheehan & Swaine
Whitney Grove Scpare,  Suite 700
2 mtney  Avenue
New Haven, Connecticut 06510

kdomey  sum &xmer
C<xnxil4,  AFSCME, AFL-CIO
444  East Main Street
New  Britain, Connecticut 06051

?iandy  Proto,  Personnel Qfficer
Town of East Haven
‘lhwn Hall,  250 wdill  street

Ease Havq Connecticut 06512

Earbara  J. Collins, Esq.
21.  Oak  Street, Suite 400
Hartford,  Connecticut 06106
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